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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2019-0189; Product
Identifier 2019-NM—-001-AD; Amendment
39-19672; AD 2019-12-17]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc., Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Bombardier, Inc., Model DHC-8-102,
—103, and —106 airplanes; Model DHC—
8-200 series airplanes; and Model DHC—
8-300 series airplanes. This AD was
prompted by the reported loss of an
elevator spring tab balance weight prior
to takeoff. This AD requires inspecting
the two balance weights and the two
hinge arms on each elevator spring tab,
and corrective actions if necessary. The
FAA is issuing this AD to address the
unsafe condition on these products.

DATES: This AD is effective August 12,
2019.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of August 12, 2019.

ADDRESSES: For service information
identified in this final rule, contact
Bombardier, Inc., Q-Series Technical
Help Desk, 123 Garratt Boulevard,
Toronto, Ontario M3K 1Y5, Canada;
telephone 416-375-4000; fax 416—375—
4539; email thd.qseries@
aero.bombardier.com; internet http://
www.bombardier.com. You may view
this service information at the FAA,
Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206—-231-3195.

It is also available on the internet at
http://www.regulations.gov by searching
for and locating Docket No. FAA—-2019—
0189.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0189; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
the regulatory evaluation, any
comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Andrea Jimenez, Aerospace Engineer,
Airframe and Mechanical Systems
Section, FAA, New York ACO Branch,
1600 Stewart Avenue, Suite 410,
Westbury, NY 11590; telephone 516—
228-7330; fax 516—794-5531; email
9-avs-nyaco-cos@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain Bombardier, Inc., Model
DHC-8-102, —103, and —106 airplanes;
Model DHC—-8-200 series airplanes; and
Model DHGC—-8-300 series airplanes. The
NPRM published in the Federal
Register on April 4, 2019 (84 FR 13148).
The NPRM was prompted by the
reported loss of an elevator spring tab
balance weight prior to takeoff. The
NPRM proposed to require inspecting
the two balance weights and the two
hinge arms on each elevator spring tab,
and corrective actions if necessary.

The FAA is issuing this AD to address
tolerance stack-up between the balance
weight and the hinge arm that can allow
the attachment bolts to fret with the
hinge arm and result in wear, fracture,
and loss of the spring tab balance
weight. Loss of the spring tab balance
weight can lead to unacceptable flutter
margins and loss of the airplane.

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued Canadian AD
CF-2018-30, dated November 7, 2018

(referred to after this as the Mandatory
Continuing Airworthiness Information,
or “the MCAI”), to correct an unsafe
condition for certain Bombardier, Inc.,
Model DHC-8-102, —103, and —106
airplanes; Model DHC-8-200 series
airplanes; and Model DHC-8-300 series
airplanes. The MCAI states:

One operator has reported the loss of an
elevator spring tab balance weight prior to
takeoff. An investigation found that
clearances, due to tolerance stack-up between
balance weight and hinge arm, allow the
attachment bolts to fret with the hinge arm
causing wear and potentially progressing to
fracture and loss of the spring tab balance
weight. The loss of a spring tab balance
weight could result in unacceptable flutter
margins and loss of the aeroplane.

This [Canadian] AD mandates a one-time
[detailed] inspection to verify the spring tab
balance weights are securely attached on
both the left hand and right hand spring tab
assemblies. If any of the balance weights are
found loose, instructions are given to repair
any damage to the hinge arm, and to add a
solid shim between balance weight and hinge
arm to eliminate any potential gap, and to
specify balance weight attachment hardware
that has low susceptibility to hydrogen
embrittlement.

You may examine the MCAI in the
AD docket on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0189.

Comments

The FAA gave the public the
opportunity to participate in developing
this final rule. The FAA has considered
the comment received. The Air Line
Pilots Association, International stated
that it agrees with the intent of the
NPRM.

Conclusion

The FAA reviewed the relevant data,
considered the comment received, and
determined that air safety and the
public interest require adopting this
final rule as proposed, except for minor
editorial changes. The FAA has
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Related Service Information Under 1
CFR Part 51

Bombardier has issued Service
Bulletin 8-55-27, Revision A, dated
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August 15, 2018. This service
information describes procedures for
inspecting the two balance weights and
the two hinge arms on each elevator
spring tab, and corrective actions
including inspecting the holes in the
hinge arm, inspecting the hinge arm for
corrosion and chafing, installing

bushings and a solid shim, replacing the
hinge arm, repairing damage to the
hinge arm, and permanently securing
the mass balance.

This service information is reasonably
available because the interested parties
have access to it through their normal

course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 47 airplanes of U.S. registry. The
FAA estimates the following costs to
comply with this AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Cost per Cost on U.S.
Labor cost Parts cost product operators
2 WOrk-hours X $85 Per NOUr = $170 .....cociiuiieiieiciece ettt $0 $170 $7,990

The FAA estimates the following
costs to do any necessary on-condition
actions that would be required based on

the results of any required actions. The
FAA has no way of determining the

number of aircraft that might need these
on-condition actions:

ESTIMATED COSTS OF ON-CONDITION ACTIONS

Cost per
Labor cost Parts cost product
Up to 18 work-hours X $85 per hour = $1,530 ....c.ecoiiiiiiiieieeeieie sttt sttt s seeaeessesaeeaesseesesseessensean $0 | Up to $1,530.
Authority for This Rulemaking Regulatory Findings §39.13 [Amended]

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to transport category
airplanes and associated appliances to
the Director of the System Oversight
Division.

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2019-12-17 Bombardier, Inc.: Amendment
39-19672; Docket No. FAA-2019-0189;
Product Identifier 2019-NM-001-AD.

(a) Effective Date
This AD is effective August 12, 2019.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Bombardier, Inc.,
Model DHC-8-102, —103, —106, —201, —202,
—301, —311, and —315 airplanes, certificated

in any category, serial numbers 003 through
672 inclusive.

(d) Subject

Air Transport Association (ATA) of
America Code 55, Stabilizers.

(e) Reason

This AD was prompted by the reported loss
of an elevator spring tab balance weight prior
to takeoff. The FAA is issuing this AD to
address tolerance stack-up between the
balance weight and the hinge arm that can
allow the attachment bolts to fret with the
hinge arm and result in wear, fracture, and
loss of the spring tab balance weight. Loss of
the spring tab balance weight can lead to
unacceptable flutter margins and loss of the
airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.
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(g) Inspection and Corrective Actions

Within 600 flight hours after the effective
date of this AD, perform a detailed inspection
of the two balance weights and a detailed
inspection of the two hinge arms on each
elevator spring tab (left hand and right hand),
in accordance with Section 3.B, Part A, of the
Accomplishment Instructions of Bombardier
Service Bulletin 8-55—-27, Revision A, dated
August 15, 2018.

(1) If any of the balance weight attachment
locknuts, part number (P/N) MS 210424, is
found fractured, loose, or missing: Before
further flight conduct the rectification in
accordance with Section 3.B, Part B, of the
Accomplishment Instructions of Bombardier
Service Bulletin 8-55—-27, Revision A, dated
August 15, 2018.

(2) If the balance weight is found not
secure: Within 60 flight hours after the
inspection required by paragraph (g) of this
AD, repair any damage to the hinge arm and
permanently secure the mass balance, in
accordance with Section 3.B, Part B, of the
Accomplishment Instructions of Bombardier
Service Bulletin 8-55-27, Revision A, dated
August 15, 2018.

(3) If the balance weight is found secure:
Within 5,000 flight hours after the inspection
required by paragraph (g) of this AD, repair
any damage to the hinge arm and
permanently secure the mass balance, in
accordance with Section 3.B, Part B, of the
Accomplishment Instructions of Bombardier
Service Bulletin 8-55—-27, Revision A, dated
August 15, 2018.

(4) Where Bombardier Service Bulletin 8—
55-27, Revision A, dated August 15, 2018,
specifies to contact Bombardier for
appropriate action: Before further flight,
accomplish corrective actions in accordance
with the procedures specified in paragraph
(i)(2) of this AD.

(h) Credit for Previous Actions

This paragraph provides credit for actions
required by paragraphs (g), (g)(2), (g)(3), and
(g)(4) of this AD, if those actions were
performed before the effective date of this AD
using Section 3.B of the Accomplishment
Instructions of Bombardier Service Bulletin
8-55-27, dated April 17, 2018, provided that
within 600 flight hours after the effective
date of this AD, a detailed visual inspection
of the balance weight locknuts, P/N MS
21042—4, is performed in accordance with
Section 3.B, Part C, of the Accomplishment
Instructions of Bombardier Service Bulletin
8-55-27, Revision A, dated August 15, 2018,
and the rectification is performed before
further flight for any fractured, loose, or
missing balance weight attachment locknuts,
P/N MS 210424, in accordance with Section
3.B, Part B, of the Accomplishment
Instructions of Bombardier Service Bulletin
8-55-27, Revision A, dated August 15, 2018.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York ACO
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your

request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to ATTN: Program Manager,
Continuing Operational Safety, FAA, New
York ACO Branch, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; telephone
516—228-7300; fax 516—794-5531. Before
using any approved AMOG, notify your
appropriate principal inspector, or lacking a
principal inspector, the manager of the local
flight standards district office/certificate
holding district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, New York ACO Branch,
FAA; or Transport Canada Civil Aviation
(TCCA); or Bombardier, Inc.’s TCCA Design
Approval Organization (DAO). If approved by
the DAO, the approval must include the
DAO-authorized signature.

(j) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) Canadian
AD CF-2018-30, dated November 7, 2018,
for related information. This MCAI may be
found in the AD docket on the internet at
http://www.regulations.gov by searching for
and locating Docket No. FAA-2019-0189.

(2) For more information about this AD,
contact Andrea Jimenez, Aerospace Engineer,
Airframe and Mechanical Systems Section,
FAA, New York ACO Branch, 1600 Stewart
Avenue, Suite 410, Westbury, NY 11590;
telephone 516-228-7330; fax 516—794-5531;
email 9-avs-nyaco-cos@faa.gov.

(3) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (k)(3) and (k)(4) of this AD.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Bombardier Service Bulletin 8-55-27,
Revision A, dated August 15, 2018.

(i1) [Reserved]

(3) For service information identified in
this AD, contact Bombardier, Inc., Q-Series
Technical Help Desk, 123 Garratt Boulevard,
Toronto, Ontario M3K 1Y5, Canada;
telephone 416—375-4000; fax 416—375—-4539;
email thd.gseries@aero.bombardier.com;
internet http://www.bombardier.com.

(4) You may view this service information
at the FAA, Transport Standards Branch,
2200 South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206—-231-3195.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Des Moines, Washington, on June
21, 2019.

Dionne Palermo,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2019-14412 Filed 7-5-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2019-0496; Product
Identifier 2019-NM-055-AD; Amendment
39-19671; AD 2019-12-16]

RIN 2120-AA64

Airworthiness Directives; Airbus SAS
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Airbus SAS Model A350—-941 airplanes.
This AD was prompted by a report that
the capability of the diagonal struts
fitted at a certain frame is below the
expected design specifications. This AD
requires replacing the original diagonal
struts at a certain frame with new,
improved parts, as specified in an
European Aviation Safety Agency
(EASA) AD, which is incorporated by
reference. The FAA is issuing this AD
to address the unsafe condition on these
products.

DATES: This AD becomes effective July
23, 2019.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of July 23, 2019.

The FAA must receive comments on
this AD by August 22, 2019.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590,


http://www.archives.gov/federal-register/cfr/ibr-locations.html
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between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
For the material incorporated by
reference (IBR) in this AD, contact the
EASA, Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221
89990 1000; email ADs@easa.europa.eu;
internet www.easa.europa.eu. You may
find this IBR material on the EASA
website at https://ad.easa.europa.eu.
You may view this IBR material at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available in the AD docket on
the internet at http://
www.regulations.gov.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0496; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this AD, the
regulatory evaluation, any comments
received, and other information. The
street address for Docket Operations is
listed above. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Kathleen Arrigotti, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206-231-3218.

SUPPLEMENTARY INFORMATION:
Discussion

The EASA, which is the Technical
Agent for the Member States of the
European Union, has issued EASA AD
2019-0065, dated March 27, 2019
(“EASA AD 2019-0065") (also referred
to as the Mandatory Continuing
Airworthiness Information, or “the
MCATI”), to correct an unsafe condition
for certain Airbus SAS Model A350-941
airplanes. The MCAI states:

Results of new additional tests, performed
on the current diagonal struts fitted at
fuselage frame (FR) 102 on A350-941
aeroplanes, determined that the capability of
the affected parts is below the expected
design specifications.

This condition, if not corrected, could
affect the structural integrity of the rear cone
of the fuselage.

To address this potential unsafe condition,
Airbus designed new diagonal struts
(serviceable parts), approved by Airbus mod
108588, and issued the [service bulletin] SB
to provide instructions for the in-service
replacement of the affected parts.

For the reasons described above, this
[EASA] AD requires replacement of the
affected parts at fuselage FR102 with
serviceable parts. This [EASA] AD also
prohibits (re)installation of affected parts.

Related IBR Material Under 1 CFR Part
51

EASA AD 2019-0065 describes
procedures for replacing the original
diagonal struts at frame 102 with new,
improved parts. This material is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

FAA’s Determination

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to a
bilateral agreement with the State of
Design Authority, the FAA has been
notified of the unsafe condition
described in the MCAI referenced
above. The FAA is issuing this AD
because the agency evaluated all
pertinent information and determined
the unsafe condition exists and is likely
to exist or develop on other products of
the same type design.

Requirements of This AD

This AD requires accomplishing the
actions specified in EASA AD 2019—
0065 described previously, as
incorporated by reference, except for
any differences identified as exceptions
in the regulatory text of this AD.

Explanation of Required Compliance
Information

In the FAA’s ongoing efforts to
improve the efficiency of the AD
process, the FAA worked with Airbus
and EASA to develop a process to use
certain EASA ADs as the primary source
of information for compliance with
requirements for corresponding FAA
ADs. As aresult, EASA AD 2019-0065
is incorporated by reference in the FAA

final rule. This AD, therefore, requires
compliance with the provisions
specified in EASA AD 2019-0065,
except for any differences identified as
exceptions in the regulatory text of this
AD. Service information specified in
EASA AD 2019-0065 that is required for
compliance with EASA AD 2019-0065
is available on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0496.

FAA'’s Justification and Determination
of the Effective Date

Since there are currently no domestic
operators of this product, notice and
opportunity for public comment before
issuing this AD are unnecessary. In
addition, for the reasons stated above,
the FAA finds that good cause exists for
making this amendment effective in less
than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
the FAA did not precede it by notice
and opportunity for public comment.
The FAA invites you to send any
written relevant data, views, or
arguments about this AD. Send your
comments to an address listed under the
ADDRESSES section. Include ‘“Docket No.
FAA-2019-0496; Product Identifier
2019-NM-055—AD"" at the beginning of
your comments. The FAA specifically
invites comments on the overall
regulatory, economic, environmental,
and energy aspects of this AD. The FAA
will consider all comments received by
the closing date and may amend this AD
based on those comments.

The FAA will post all comments the
agency receives, without change, to
http://www.regulations.gov, including
any personal information you provide.
The FAA will also post a report
summarizing each substantive verbal
contact the agency receives about this
AD.

Costs of Compliance

Currently, there are no affected U.S.-
registered airplanes. If an affected
airplane is imported and placed on the
U.S. Register in the future, the FAA
provides the following cost estimates to
comply with this AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Cost per
Labor cost Parts cost product
5 WOrk-hours X $85 PEIr NOUI = $425 .......c.uoiiiiiieeee ettt e e et e st e e te e st e e teesaseeeaeeeaseesseeebeesneeanneas $37,500 $37,925
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According to the manufacturer, some
or all of the costs of this AD may be
covered under warranty, thereby
reducing the cost impact on affected
individuals. The FAA does not control
warranty coverage for affected
individuals. As a result, the FAA has
included all known costs in the cost
estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to transport category
airplanes and associated appliances to
the Director of the System Oversight
Division.

Regulatory Findings

The FAA determined that this AD
will not have federalism implications
under Executive Order 13132. This AD
will not have a substantial direct effect
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action”” under Executive Order 12866;

2. Will not affect intrastate aviation in
Alaska; and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new airworthiness

directive (AD):

2019-12-16 Airbus SAS: Amendment 39—
19671; Docket No. FAA-2019-0496;
Product Identifier 2019-NM-055—AD.

(a) Effective Date
This AD becomes effective July 23, 2019.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Airbus SAS Model
A350-941 airplanes, certificated in any
category, as identified in European Aviation

Safety Agency (EASA) AD 2019-0065, dated
March 27, 2019 (“EASA AD 2019-0065").

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Reason

This AD was prompted by a report that the
capability of the diagonal struts fitted at
fuselage frame 102 is below the expected
design specifications. The FAA 1is issuing this
AD to address diagonal struts that are below
the expected design specifications, which
could affect the structural integrity of the rear
cone of the fuselage.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, EASA AD 2019-0065.

(h) Exceptions to EASA AD 2019-0065

The “Remarks” section of EASA AD 2019—
0065 does not apply to this AD.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOG:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (j) of this AD. Information may be
emailed to: 9-ANM-116-AMOC-REQUESTS@
faa.gov. Before using any approved AMOG,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, International Section,
Transport Standards Branch, FAA; or EASA;
or Airbus SAS’s EASA Design Organization
Approval (DOA). If approved by the DOA,
the approval must include the DOA-
authorized signature.

(3) Required for Compliance (RC): For any
service information referenced in EASA AD
2019-0065 that contains RC procedures and
tests: Except as required by paragraph (i)(2)
of this AD, RC procedures and tests must be
done to comply with this AD; any procedures
or tests that are not identified as RC are
recommended. Those procedures and tests
that are not identified as RC may be deviated
from using accepted methods in accordance
with the operator’s maintenance or
inspection program without obtaining
approval of an AMOGC, provided the
procedures and tests identified as RC can be
done and the airplane can be put back in an
airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.

(j) Related Information

For more information about this AD,
contact Kathleen Arrigotti, Aerospace
Engineer, International Section, Transport
Standards Branch, FAA, 2200 South 216th
St., Des Moines, WA 98198; telephone and
fax 206-231-3218.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) European Aviation Safety Agency
(EASA) AD 2019-0065, dated March 27,
2019.

(ii) [Reserved]

(3) For EASA AD 2019-0065, contact the
EASA, Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221 89990
6017; email ADs@easa.europa.eu; Internet
www.easa.europa.eu. You may find this
EASA AD on the EASA website at https://
ad.easa.europa.eu.

(4) You may view this EASA AD at the
FAA, Transport Standards Branch, 2200
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South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
EASA AD 2019-0065 may be found in the
AD docket on the internet at http://
www.regulations.gov by searching for and
locating Docket No. FAA-2019-0496.

(5) You may view this material that is
incorporated by reference at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/federal-
register/cfr/ibr-locations.html.

Issued in Des Moines, Washington, on June
21, 2019.
Dionne Palermo,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2019-14413 Filed 7-5-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2019-0469; Product
Identifier 2019-CE-028-AD; Amendment
39-19664; AD 2019-12-09]

RIN 2120-AA64

Airworthiness Directives; Rockwell
Collins, Inc. Flight Display System
Application

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
part-numbered Rockwell Collins, Inc.
(Rockwell Gollins) FDSA—6500 flight
display system applications installed on
airplanes. This AD imposes operating
limitations on the traffic collision
avoidance system (TCAS) by revising
the Limitations section of the airplane
flight manual (AFM) or AFM
supplement (AFMS) and installing a
placard on each aircraft primary flight
display. This AD was prompted by a
conflict between the TCAS display
indications and aural alerts that may
occur during a resolution advisory (RA)
scenario. The FAA is issuing this AD to
require actions that address the unsafe
condition on these products.

DATES: This AD is effective July 23,
2019.

The FAA must receive comments on
this AD by August 22, 2019.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0469; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
the regulatory evaluation, any
comments received, and other
information. The street address for
Docket Operations is listed above.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Nhien Hoang, Aerospace Engineer,
Wichita ACO Branch, FAA, 1801
Airport Road, Room 100, Wichita,
Kansas 67209; telephone: (316) 946—
4157; fax: (316) 946—4107; email:
nhien.hoang@faa.gov or Wichita-COS@
faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

The FAA was notified that a conflict
may occur between the TCAS primary
cockpit display indications and the
aural alerts during an RA scenario on
specific part-numbered Rockwell
Collins FDSA-6500 flight display
system applications. These applications
may be installed on, but not limited to,
Bombardier Inc. Model CL-600-2B16
(604 variant) airplanes and Textron
Aviation Inc. Models 525B, B200,
B200C, B200CGT, B200GT, B300,
B300C, and C90GTi airplanes.

During testing of a full flight
simulator on a development program,
the TCAS fly-to/avoidance cue
indication on the primary cockpit
displays conflicted with other TCAS
system information, such as aural cues,
during an RA scenario. While the aural
alert will provide the pilot with accurate
information to resolve the RA, that
information is not accurately
represented by the TCAS fly-to/
avoidance cue display. Specifically, the

TCAS fly-to/avoidance cue is displayed
relative to the aircraft horizon line
instead of the aircraft symbol. Rockwell
Collins determined that the data from
the TCAS is being translated incorrectly
by the FDSA-6500 software prior to
disphlay of the RA pitch indications.

This condition, if not addressed,
could lead to the pilot over-correcting or
under-correcting for aircraft separation
and may result in a mid-air collision.
The manufacturer is developing a
software update to correct this
condition. The actions required by this
AD are intended to prevent conflicting
TCAS information by prohibiting flight
operation with RA functionality
enabled. The FAA is issuing this AD to
address the unsafe condition on these
products.

Related Service Information

The FAA reviewed Rockwell Collins
Operator Bulletin OPSB 0193-19R1,
Revision 1, dated April 3, 2019. The
service information describes the unsafe
condition and provides examples of
different scenarios that could occur with
the TCAS indication conflicts. The
service information also contains
instructions for determining the part
number of the FDSA-6500 installation.

FAA’s Determination

The FAA is issuing this AD because
it evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

AD Requirements

This AD prohibits operation with the
TCAS in TA/RA mode by requiring a
revision to the Limitations section of the
AFM or AFMS and by fabricating and
installing a placard on each aircraft
primary flight display. An owner/
operator (pilot) may revise the AFM or
the AFMS and fabricate and install the
required placard, and the owner/
operator must enter compliance with
the applicable paragraphs of the AD into
the aircraft records in accordance with
14 CFR 43.9(a)(1) through (4) and 14
CFR 91.417(a)(2)(v). A pilot may
perform these actions because they can
be performed equally well by a pilot or
a mechanic. This is an exception to our
standard maintenance regulations.

Interim Action

The FAA considers this AD interim
action. The operating limitation
required by this AD will immediately
address the unsafe condition. However,
Rockwell Collins is developing a
software upgrade to correct the unsafe
condition and eliminate the need for the
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operating limitation required by this AD
action. Because the operating limitation
required by this AD addresses the
unsafe condition, any rulemaking with
a software upgrade would allow for
public notice and comment. Thus, the
FAA will consider future rulemaking
when the software upgrade becomes
available.

FAA’s Justification and Determination
of the Effective Date

An unsafe condition exists that
requires the immediate adoption of this
AD without providing an opportunity
for public comments prior to adoption.
The FAA has found that the risk to the
flying public justifies waiving notice
and comment prior to adoption of this
rule because a conflict between the
displayed indications and the TCAS
aural alert could lead to the pilot over-
correcting or under-correcting for
aircraft separation and result in a mid-

air collision. Therefore, the FAA finds
good cause that notice and opportunity
for prior public comment are
impracticable. In addition, for the
reason stated above, the FAA finds that
good cause exists for making this
amendment effective in less than 30
days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety and
was not preceded by notice and an
opportunity for public comment.
However, the FAA invites you to send
any written data, views, or arguments
about this final rule. Send your
comments to an address listed under the
ADDRESSES section. Include the Docket
Number FAA-2019-0469 and Product
Identifier 2019—-CE—028-AD at the
beginning of your comments. The FAA
specifically invites comments on the
overall regulatory, economic,

ESTIMATED COSTS

environmental, and energy aspects of
this final rule. The FAA will consider
all comments received by the closing
date and may amend this final rule
because of those comments.

The FAA will post all comments it
receives, without change, to http://
www.regulations.gov, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact it receives about this final rule.

Costs of Compliance

The FAA estimates that this AD
affects 932 FDSA-6500 flight display
system applications installed on 311
airplanes worldwide. The number of
FDSA-6500 applications installed on
airplanes on the U.S. Registry is
unknown.

The FAA estimates the following
costs to comply with this AD:

Cost on
Action Labor cost Parts cost Cost per product operators
worldwide
Revise the Limitations section of the AFM | .5 work-hour x $85 per hour | Not applicable ....... $42.50 (per airplane) ........... $13,217.50
or AFMS. = $42.50.
Fabricate and install a placard .................... .5 work-hour x $85 per hour | Negligible .............. $42.50 (per primary flight 39,610
= $42.50. display).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. ““Subtitle VII:
Aviation Programs” describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Flexibility Act

The requirements of the Regulatory
Flexibility Act (RFA) do not apply when
an agency finds good cause pursuant to
5 U.S.C. 553 to adopt a rule without
prior notice and comment. Because FAA
has determined that it has good cause to

adopt this rule without notice and
comment, RFA analysis is not required.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,
and

(2) Will not affect intrastate aviation
in Alaska.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. IOB(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2019-12-09 Rockwell Collins, Inc.:
Amendment 39-19664 ; Docket No.
FAA-2019-0469 Product Identifier
2019—-CE-028-AD.

(a) Effective Date
This AD is effective July 23, 2019.

(b) Affected ADs
None.

(c) Applicability

This AD applies to Rockwell Collins, Inc.
(Rockwell Collins) Flight Display System
Application FDSA-6500 part numbers 810—
0234-1H0001, 810-0234—-1H0002, 810—
0234-1H0003, 810-0234—-2H0001, 810—
0234-2C0001, 810-0234—2C0002, and 810—
0234-4B0001. These appliances are installed
on, but not limited to, Bombardier Inc. Model
CL-600—2B16 (604 variant) airplanes and
Textron Aviation Inc. Models 525B, B200,
B200C, B200CGT, B200GT, B300, B300C, and
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C90GTi airplanes, certificated in any
category.

Note 1 to paragraph (c) of this AD:
Rockwell Collins Operator Bulletin OPSB
0193-19R1, Revision 1, dated April 3, 2019,
contains additional information related to the
Applicability of this AD.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 34; Navigation.

(e) Unsafe Condition

This AD was prompted by a conflict
between the traffic collision avoidance
system (TCAS) primary display indications

and aural alerts during a resolution advisory
(RA) scenario. The FAA is issuing this AD to
prevent conflicting TCAS information. The
unsafe condition, if not addressed, could
result in the pilot under-correcting or over-
correcting and may lead to inadequate
aircraft separation and a mid-air collision.

(f) Compliance

Comply with this AD within 30 days after
July 23, 2019 (the effective date of this AD),
unless already done.
(g) Operating Limitations

(1) Revise the airplane flight manual (AFM)
or AFM supplement (AFMS) by adding the
following text to the Limitations section: For

e

TCAS 1l installations, during flight, do not
operate TCAS in the “TA/RA” mode; TCAS
may only be operated in “TA Only” mode.

Note 2 to paragraphs (g) and (h) of this
AD: In “TA/RA” mode, the TA stands for
traffic advisory and RA stands for resolution
advisory.

(2) Fabricate a placard for each aircraft
primary flight display, using at least s inch
letters, with the following text: TCAS Flight
Ops—TA Only mode (TA/RA mode
prohibited).

(3) Install the placard on the bottom of
each aircraft primary flight display bezel in
the area depicted in figure 1 to paragraph
(g)(3) of this AD.

Figure 1 to paragraph (g)(3) of this AD; placard location on bezel

(4) In addition to the provisions of 14 CFR
43.3 and 43.7, the actions required by
paragraph (g)(1) through (3) of this AD may
be performed by the owner/operator (pilot)
holding at least a private pilot certificate and
must be entered into the aircraft records
showing compliance with this AD in
accordance with 14 CFR 43.9(a)(1) through
(4) and 14 CFR 91.417(a)(2)(v). The record
must be maintained as required by 14 CFR
91.417. This authority is not applicable to
aircraft being operated under 14 CFR part
119.

(h) Special Flight Permit

A special flight permit may be issued with
the following limitation: Flight operation
with the TCAS Il in “TA/RA” mode is
prohibited. Flight operation with the TCAS is
only permitted in “TA Only” mode.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Wichita ACO Branch,
FAA, has the authority to approve AMOCGCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (j).

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Related Information

(1) For more information about this AD,
contact Nhien Hoang, Aerospace Engineer,

Wichita ACO Branch, FAA, 1801 Airport
Road, Room 100, Wichita, Kansas 67209;
telephone: (316) 946—4157; fax: (316) 946—
4107; email: nhien.hoang@faa.gov or
Wichita-COS@faa.gov.

(2) Rockwell Collins Operator Bulletin
OPSB 0193-19R1, Revision 1, dated April 3,
2019, contains additional information related
to this AD. You may obtain copies of this
service information by contacting Rockwell
Collins, Inc. at Collins Aviation Services, 400
Collins Road NE, M/S 164-100, Cedar
Rapids, IA 52498-0001; telephone: 888—265—
5467 (U.S.) or 319-265-5467; fax: 319-295—
4941 (outside U.S.); email: techmanuals@
rockwellcollins.com; internet: http://
www.rockwellcollins.com/Services _and
Support/Publications.aspx.
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Issued in Fort Worth, Texas, on June 28,
2019.

James A. Grigg,

Acting Deputy Director for Regulatory
Operations, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2019-14307 Filed 7-5-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2019-0019; Product
Identifier 2018-NM-130-AD; Amendment
39-19657; AD 2019-12-02]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc., Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Bombardier, Inc., Model BD-700-1A10
and BD-700-1A11 airplanes. This AD
was prompted by reports of low
clearance between the variable
frequency generator (VFG) power feeder
cables and adjacent hydraulic lines and/
or fuel lines in the aft equipment bay,
which could cause chafing damage. This
AD requires modifying the routing of
the VFG power feeder cables and
harnesses in the aft equipment bay. The
FAA is issuing this AD to address the
unsafe condition on these products.

DATES: This AD is effective August 12,
2019.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of August 12, 2019.

ADDRESSES: For service information
identified in this final rule, contact
Bombardier, Inc., 400 Cote-Vertu Road
West, Dorval, Québec H4S 1Y9, Canada;
telephone: 514-855-5000; fax: 514—
855-7401; email: thd.crj@
aero.bombardier.com; internet: http://
www.bombardier.com. You may view
this service information at the FAA,
Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206—-231-3195.
It is also available on the internet at
http://www.regulations.gov by searching
for and locating Docket No. FAA-2019-
0019.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019-
0019; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
the regulatory evaluation, any
comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Steven Dzierzynski, Aerospace
Engineer, Avionics and Electrical
Systems Services Section, FAA, New
York ACO Branch, 1600 Stewart
Avenue, Suite 410, Westbury, NY
11590; telephone 516-228-7367; fax
516—794—5531; email 9-avs-nyaco-cos@
faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain Bombardier, Inc., Model
BD-700-1A10 and BD-700-1A11
airplanes. The NPRM published in the
Federal Register on February 22, 2019
(84 FR 5609). The NPRM was prompted
by reports of low clearance between the
VFG power feeder cables and adjacent
hydraulic lines and/or fuel lines in the
aft equipment bay, which could cause
chafing damage. The NPRM proposed to
require modifying the routing of the
VFG power feeder cables and harnesses
in the aft equipment bay.

The FAA is issuing this AD to address
chafing damage in the aft equipment
bay, which could result in a hydraulic/
fuel leak and electrical arcing as an
ignition source, and could cause an in-
flight fire.

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued Canadian AD
CF-2018-22, dated August 2, 2018
(referred to after this as the Mandatory
Continuing Airworthiness Information,
or ‘“‘the MCAI”), to correct an unsafe
condition for certain Bombardier, Inc.,
Model BD-700-1A10 and BD-700—
1A11 airplanes. The MCALI states:

Several aircraft have been discovered with
low clearance between the Variable
Frequency Generator (VFG) cables and
hydraulic/fuel lines in the Aft Equipment
Bay which may lead to chafing between the
VFG cables and the hydraulic/fuel lines.
Chafing may result in damage that could lead

to a hydraulic/fuel leak and electrical arcing
as an ignition source. This condition, if not
corrected, could result in an in-flight fire.

This [Canadian] AD mandates a
modification to the routing of the VFG power
feeder cables and harnesses, to ensure the
required clearance between the VFG cables
and hydraulic/fuel lines in the Aft
Equipment Bay.

You may examine the MCAI in the
AD docket on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019-
0019.

Comments

The FAA gave the public the
opportunity to participate in developing
this final rule. The following presents
the comment received on the NPRM and
the FAA’s response.

Request To Refer to Revised Service
Information

Flexjet stated that the routing
modification in the proposed AD refers
to “outdated Service Bulletins SB 700-
24-089 R1, SB 700-24-6014 R1, 700—
1A11-24-028 R1 [and] 700-24-5014
R1.” Flexjet added that on September
27, 2018, all service information
referenced in the NPRM was updated to
Revision 2. Flexjet noted that Revision
2 of the service information merely
clarifies certain procedures.

The FAA infers that the commenter is
asking that this AD refer to the
following Bombardier service
information as the appropriate source
for accomplishing the required actions:

e Service Bulletin 700-24—089,
Revision 02, dated September 27, 2018.

e Service Bulletin 700-24-6014,
Revision 02, dated September 27, 2018.

e Service Bulletin 700-1A11-24-028,
Revision 02, dated September 27, 2018.

e Service Bulletin 700-24-5014,
Revision 02, dated September 27, 2018.

The FAA agrees with the commenter’s
request. The FAA has included the
Bombardier service information listed
above as the appropriate source of
service information for accomplishing
the required actions. The FAA has
determined that no additional work is
required for airplanes that have
accomplished the actions specified in
Revision 01 of the referenced service
information. Revision 02 of the
referenced service information clarifies
the language in certain steps and adds
notes to certain steps. The FAA has
added Revision 01 of the referenced
service information to paragraphs (h)(1)
and (h)(2) of this AD to provide credit
for actions done before the effective date
of this AD.
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Conclusion

The FAA reviewed the relevant data,
considered the comment received, and
determined that air safety and the
public interest require adopting this
final rule with the changes described
previously and minor editorial changes.
The FAA has determined that these
minor changes:

¢ Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

The FAA also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this final rule.

Related Service Information Under 1
CFR Part 51

Bombardier has issued the following
service information for Bombardier, Inc.
Model BD-700-1A10 airplanes.

e Service Bulletin 700-24-089,
Revision 02, dated September 27, 2018.

e Service Bulletin 700-24-6014,
Revision 02, dated September 27, 2018.

Bombardier has issued the following
service information for Bombardier, Inc.
Model BD-700-1A11 airplanes.

e Service Bulletin 700-1A11-24-028,
Revision 02, dated September 27, 2018.

e Service Bulletin 700-24-5014,
Revision 02, dated September 27, 2018.

This service information describes
procedures for modifying the routing of
the VFG power feeder cables and

harnesses in the aft equipment bay to
ensure the required clearance between
the cables and the hydraulic lines and/
or fuel lines. These documents are
distinct since they apply to different
airplane models and configurations.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 112 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Labor cost Parts cost Cost per product U chzte(r);tors
Up to 5 work-hours x $85 per hour = Up 10 $425 ......cccvevreieneneeeeeee e Up to $606 ............ Up to $1,031 ......... Up to $115,472.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to transport category
airplanes and associated appliances to
the Director of the System Oversight
Division.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2019-12-02 Bombardier Inc.: Amendment

39-19657; Docket No. FAA-2019-0019;
Product Identifier 2018—NM-130-AD.

(a) Effective Date
This AD is effective August 12, 2019.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Bombardier, Inc.,
Model BD-700-1A10 and BD-700-1A11
airplanes, certificated in any category, serial

numbers 9002 through 9831 inclusive, and
9998.

(d) Subject

Air Transport Association (ATA) of
America Code 24, Electrical Power.

(e) Reason

This AD was prompted by reports of low
clearance between the variable frequency
generator (VFG) power feeder cables and
adjacent hydraulic lines and/or fuel lines in
the aft equipment bay, which could cause
chafing damage. The FAA is issuing this AD
to address this unsafe condition, which could
result in a hydraulic/fuel leak and electrical
arcing as an ignition source, and could cause
an in-flight fire.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Routing Modification

Within 24 months after the effective date
of this AD: Modify the routing of the VFG
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power feeder cables and harnesses in the aft
equipment bay to ensure the required
clearance between the cables and the

hydraulic lines and/or fuel lines, in
accordance with the Accomplishment
Instructions of the applicable service

information listed in figure 1 to paragraph (g)
of this AD.

Figure 1 to paragraph (g) — Service information for modification

Airplane Model/Serial No.

Bombardier Service Information

BD-700-1A10
9002 through 9312 inclusive;
9314 through 9380 inclusive;
9384 through 9429 inclusive

Service Bulletin 700-24-089,
Revision 02, dated September 27, 2018

BD-700-1A10
9313, 9381, and 9432 through
9831 inclusive

Service Bulletin 700-24-6014,
Revision 02, dated September 27, 2018

BD-700-1A11
9127 through 9383 inclusive;
9389 through 9400 inclusive;
9404 through 9431 inclusive;
and 9998

Service Bulletin 700-1A11-24-028,
Revision 02, dated September 27, 2018

BD-700-1A11
9386, 9401, and 9445 through
9831 inclusive

Service Bulletin 700-24-5014,
Revision 02, dated September 27, 2018

(h) Credit for Previous Actions

(1) This paragraph provides credit for the
modification required by paragraph (g) of this
AD for airplanes on which the modification
specified in Bombardier Service Bulletin
700—24-6014 was performed before the
effective date of this AD using Bombardier
Service Request for Product Support Action
(SRPSA) 000236314.

(2) This paragraph provides credit for the
modification required by paragraph (g) of this
AD, if the modification was performed before
the effective date of this AD using the service
information specified in paragraphs (h)(2)(i)
through (h)(2)(iv) of this AD.

(i) Bombardier Service Bulletin 700-24—
089, dated April 25, 2018, or Revision 01,
dated August 21, 2018.

(ii) Bombardier Service Bulletin 700-24—
6014, dated April 25, 2018, or Revision 01,
dated August 21, 2018.

(iii) Bombardier Service Bulletin 700—
1A11-24-028, dated April 25, 2018, or
Revision 01, dated August 21, 2018.

(iv) Bombardier Service Bulletin 700—24—
5014, dated April 25, 2018, or Revision 01,
dated August 21, 2018.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York ACO
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local

Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to ATTN: Program Manager,
Continuing Operational Safety, FAA, New
York ACO Branch, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; telephone
516—228-7300; fax 516—794—5531. Before
using any approved AMOC, notify your
appropriate principal inspector, or lacking a
principal inspector, the manager of the local
flight standards district office/certificate
holding district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, New York ACO Branch,
FAA; or Transport Canada Civil Aviation
(TCCA); or Bombardier, Inc.’s TCCA Design
Approval Organization (DAO). If approved by
the DAO, the approval must include the
DAO-authorized signature.

(j) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) Canadian
AD CF-2018-22, dated August 2, 2018, for
related information. This MCAI may be
found in the AD docket on the internet at
http://www.regulations.gov by searching for
and locating Docket No. FAA-2019-0019.

(2) For more information about this AD,
contact Steven Dzierzynski, Aerospace
Engineer, Avionics and Electrical Systems
Services Section, FAA, New York ACO
Branch, 1600 Stewart Avenue, Suite 410,
Westbury, NY 11590; telephone 516—-228-

7367; fax 516—794-5531; email 9-avs-nyaco-
cos@faa.gov.

(3) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (k)(3) and (k)(4) of this AD.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Bombardier Service Bulletin 700-1A11—
24-028, Revision 02, dated September 27,
2018.

(ii) Bombardier Service Bulletin 700-24—
089, Revision 02, dated September 27, 2018.

(iii) Bombardier Service Bulletin 700-24—
5014, Revision 02, dated September 27, 2018.

(iv) Bombardier Service Bulletin 700-24—
6014, Revision 02, dated September 27, 2018.

(3) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone: 514-855-5000; fax: 514—
855—7401; email: thd.crj@
aero.bombardier.com; internet: http://
www.bombardier.com.

(4) You may view this service information
at the FAA, Transport Standards Branch,
2200 South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.


mailto:thd.crj@aero.bombardier.com
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(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Des Moines, Washington, on June
18, 2019.
Michael Kaszycki,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2019-14415 Filed 7-5-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2019-0119; Product
Identifier 2018—-NM-156—-AD; Amendment
39-19663; AD 2019-12-08]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc., Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Bombardier, Inc., Model CL-600-2D15
(Regional Jet Series 705), CL—-600—2D24
(Regional Jet Series 900), and CL-600—
2E25 (Regional Jet Series 1000)
airplanes. This AD was prompted by
reports that certain aft fuselage fittings
are susceptible to cracking because they
were not manufactured correctly. This
AD requires replacement of those
fittings with correctly manufactured
parts, an eddy current inspection of
certain fastener holes for cracking, and
corrective actions if necessary. The FAA
is issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective August 12,
2019.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of August 12, 2019.

ADDRESSES: For service information
identified in this final rule, contact
Bombardier, Inc., 400 Cote-Vertu Road
West, Dorval, Québec H4S 1Y9, Canada;
Widebody Customer Response Center
North America toll-free telephone 1—
866—538—1247 or direct-dial telephone
1-514—855-2999; fax 514—855-7401;
email ac.yul@aero.bombardier.com;
internet http://www.bombardier.com.
You may view this service information

at the FAA, Transport Standards
Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA,
call 206—-231-3195. It is also available
on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0119.

Examining the AD Docket

You may examine the AD docket on
the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0119; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
the regulatory evaluation, any
comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: Aziz
Ahmed, Aerospace Engineer, FAA, New
York ACO Branch, 1600 Stewart
Avenue, Suite 410, Westbury, New York
11590; telephone: 516—-287-7329; fax:
516—794—5531; email: Aziz.Ahmed@
faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain Bombardier, Inc., Model
CL-600-2D15 (Regional Jet Series 705),
CL-600-2D24 (Regional Jet Series 900),
and CL-600-2E25 (Regional Jet Series
1000) airplanes. The NPRM published
in the Federal Register on March 12,
2019 (84 FR 8832). The NPRM was
prompted by reports that certain aft
fuselage fittings are susceptible to
cracking because they were not
manufactured correctly. The NPRM
proposed to require replacement of
those fittings with correctly
manufactured parts, an eddy current
inspection of certain fastener holes for
cracking, and corrective actions if
necessary.

The FAA is issuing this AD to address
the possibility of undetected cracks
developing in the aft fuselage fittings
due to the absence of heat treatment,
which could lead to aircraft structural
failure.

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued Canadian AD
CF-2018-25, dated October 3, 2018
(referred to after this as the Mandatory

Continuing Airworthiness Information,
or ‘“the MCAI”’), to correct an unsafe
condition for certain Bombardier, Inc.,
Model CL-600-2D15 (Regional Jet
Series 705), CL—-600-2D24 (Regional Jet
Series 900), and CL-600-2E25 (Regional
Jet Series 1000) airplanes. The MCAI
states:

Bombardier Aerospace (BA) has informed
Transport Canada that a batch of AFT
fuselage fittings were not heat treated to the
required material specification. Due to the
absence of heat treatment for those parts, the
affected AFT fuselage fittings have very low
mechanical properties and there is a
possibility for undetected cracks to develop
as a result of mooring operations, which
could lead to aircraft structural failure.

This [Canadian] AD mandates the removal
and replacement of the affected AFT fuselage
fittings.

You may examine the MCAI in the
AD docket on the internet at http://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0119.

Comments

The FAA gave the public the
opportunity to participate in developing
this final rule. The FAA has considered
the comment received. The commenter
indicated support for the NPRM.

Conclusion

The FAA reviewed the relevant data,
considered the comment received, and
determined that air safety and the
public interest require adopting this
final rule as proposed, except for minor
editorial changes. The FAA has
determined that these minor changes:

¢ Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Related Service Information Under 1
CFR Part 51

Bombardier has issued Service
Bulletin 670BA—53-056, dated February
11, 2016. This service information
describes, among other actions,
procedures for removal and replacement
of the aft fuselage fittings, and an eddy
current inspection of certain fastener
holes for cracking.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 12 airplanes of U.S. registry. The
FAA estimates the following costs to
comply with this AD:


http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:ac.yul@aero.bombardier.com
http://www.bombardier.com
mailto:Aziz.Ahmed@faa.gov
mailto:Aziz.Ahmed@faa.gov
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ESTIMATED COSTS FOR REQUIRED ACTIONS
Cost per Cost on U.S.
Labor cost Parts cost product operators
5 work-hours X $85 per hour = $425 ........ccoi oot W) $425* $5,100*

*Parts cost unavailable.

The FAA has received no definitive
data that would enable us to provide
cost estimates for the on-condition
actions specified in this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

This AD is issued in accordance with
authority delegated by the Executive
Director, Aircraft Certification Service,
as authorized by FAA Order 8000.51C.
In accordance with that order, issuance
of ADs is normally a function of the
Compliance and Airworthiness
Division, but during this transition
period, the Executive Director has
delegated the authority to issue ADs
applicable to transport category
airplanes and associated appliances to
the Director of the System Oversight
Division.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2019-12-08 Bombardier, Inc.: Docket No.
FAA-2019-0119; Product Identifier
2018-NM-156—AD.

(a) Effective Date
This AD is effective August 12, 2019.

(b) Affected ADs
None.

(c) Applicability

This AD applies to Bombardier, Inc.,
airplanes, certificated in any category, as
identified in paragraphs (c)(1) and (c)(2) of
this AD.

(1) Model CL-600-2D15 (Regional Jet
Series 705) and CL-600-2D24 (Regional Jet
Series 900) airplanes, serial numbers (S/Ns)
15336 through 15343 inclusive, 15351, and
15358 through 15362 inclusive.

(2) Model CL-600-2E25 (Regional Jet
Series 1000) airplanes, S/N 19041.

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Reason

This AD was prompted by reports that
certain aft fuselage fittings are susceptible to
cracking because they were not manufactured
correctly. The FAA is issuing this AD to
address the possibility of undetected cracks
developing in the aft fuselage fittings due to
the absence of heat treatment, which could
lead to aircraft structural failure.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

Within 8,800 flight hours after the effective
date of this AD, remove all aft fuselage
fittings, replace with new aft fuselage fittings,
and do an eddy current inspection of the
fastener holes of frame FS1162.00 and
stringers 17L, 17R, and 18L for cracking, in
accordance with Part C of the
Accomplishment Instructions of Bombardier
Service Bulletin 670BA-53—-056, dated
February 11, 2016.

(h) Corrective Action for Cracking

If any crack is found during any inspection
required by paragraph (g) of this AD: Before
further flight, repair using a method
approved by the Manager, New York ACO
Branch, FAA; or Transport Canada Civil
Aviation (TCCA); or Bombardier, Inc.’s TCCA
Design Approval Organization (DAO). If
approved by the DAO, the approval must
include the DAO-authorized signature.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York ACO
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to ATTN: Program Manager,
Continuing Operational Safety, FAA, New
York ACO Branch, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; telephone
516—228-7300; fax 516—794-5531. Before
using any approved AMOC, notify your
appropriate principal inspector, or lacking a
principal inspector, the manager of the local
flight standards district office/certificate
holding district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain corrective
actions from a manufacturer, the action must
be accomplished using a method approved
by the Manager, New York ACO Branch,
FAA; or TCCA; or Bombardier, Inc.’s TCCA
DAO. If approved by the DAO, the approval
must include the DAO-authorized signature.

(j) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) Canadian
AD CF-2018-25, dated October 3, 2018, for
related information. This MCAI may be
found in the AD docket on the internet at
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http://www.regulations.gov by searching for
and locating Docket No. FAA-2019-0119.
(2) For more information about this AD,
contact Aziz Ahmed, Aerospace Engineer,
FAA, New York ACO Branch, 1600 Stewart
Avenue, Suite 410, Westbury, New York
11590; telephone: 516-287-7329; fax: 516—
794-5531; email: Aziz.Ahmed@faa.gov.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Bombardier Service Bulletin 670BA-53—
056, dated February 11, 2016.

(ii) [Reserved]

(3) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; Widebody Customer Response
Center North America toll-free telephone 1—
866—538—1247 or direct-dial telephone 1—
514-855-2999; fax 514—855—7401; email
ac.yul@aero.bombardier.com; internet http://
www.bombardier.com.

(4) You may view this service information
at the FAA, Transport Standards Branch,
2200 South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Des Moines, Washington, on June
18, 2019.
Michael Kaszycki,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2019-14416 Filed 7-5-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 216
[Docket No. FDA-2019-D-2733]

Compliance Policy for Certain
Compounding of Oral Oxitriptan (5-
HTP) Drug Products for Patients With
Tetrahydrobiopterin (BH4) Deficiency;
Immediately in Effect Guidance for
Industry; Availability

AGENCY: Food and Drug Administration,
HHS.
ACTION: Notification of availability.

SUMMARY: The Food and Drug
Administration (FDA, we, or the

Agency) is announcing the availability
of an immediately in effect guidance for
industry entitled “Compliance Policy
for Certain Compounding of Oral
Oxitriptan (5-HTP) Drug Products for
Patients With Tetrahydrobiopterin
(BH4) Deficiency.” This guidance
describes FDA’s policy concerning the
conditions under which the Agency
does not generally intend to take
regulatory action against a licensed
pharmacist in a State-licensed pharmacy
or Federal facility or a licensed
physician using the bulk drug substance
oxitriptan (also known as 5-
hydroxytryptophan or 5-HTP) to
compound oral drug products for
patients with tetrahydrobiopterin (BH4)
deficiency. FDA developed this
guidance in response to
communications from pharmacists and
caregivers regarding the use of
oxitriptan to treat patients with BH4
deficiency following issuance of a final
rule that placed oxitriptan on the list of
substances that cannot be used to
compound drug products in accordance
with certain compounding provisions of
the Federal Food, Drug, and Cosmetic
Act (FD&C Act).

DATES: The announcement of the
guidance is published in the Federal
Register on July 8, 2019.

ADDRESSES: You may submit either
electronic or written comments on
Agency guidances at any time as
follows:

Electronic Submissions

Submit electronic comments in the
following way:

e Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
instructions for submitting comments.
Comments submitted electronically,
including attachments, to https://
www.regulations.gov will be posted to
the docket unchanged. Because your
comment will be made public, you are
solely responsible for ensuring that your
comment does not include any
confidential information that you or a
third party may not wish to be posted,
such as medical information, your or
anyone else’s Social Security number, or
confidential business information, such
as a manufacturing process. Please note
that if you include your name, contact
information, or other information that
identifies you in the body of your
comments, that information will be
posted on https://www.regulations.gov.

e If you want to submit a comment
with confidential information that you
do not wish to be made available to the
public, submit the comment as a
written/paper submission and in the

manner detailed (see “Written/Paper
Submissions” and “Instructions”).

Written/Paper Submissions

Submit written/paper submissions as
follows:

e Mail/Hand delivery/Courier (for
written/paper submissions): Dockets
Management Staff (HFA-305), Food and
Drug Administration, 5630 Fishers
Lane, Rm. 1061, Rockville, MD 20852.

¢ For written/paper comments
submitted to the Dockets Management
Staff, FDA will post your comment, as
well as any attachments, except for
information submitted, marked and
identified, as confidential, if submitted
as detailed in “Instructions.”

Instructions: All submissions received
must include the Docket No. FDA—
2019-D-2733 for “Compliance Policy
With Respect to Certain Compounding
of Oral Oxitriptan (5-HTP) Drug
Products for Patients With
Tetrahydrobiopterin (BH4) Deficiency.”
Received comments will be placed in
the docket and, except for those
submitted as “Confidential
Submissions,” publicly viewable at
https://www.regulations.gov or at the
Dockets Management Staff between 9
a.m. and 4 p.m., Monday through
Friday.

¢ Confidential Submissions—To
submit a comment with confidential
information that you do not wish to be
made publicly available, submit your
comments only as a written/paper
submission. You should submit two
copies total. One copy will include the
information you claim to be confidential
with a heading or cover note that states
“THIS DOCUMENT CONTAINS
CONFIDENTIAL INFORMATION.” The
Agency will review this copy, including
the claimed confidential information, in
its consideration of comments. The
second copy, which will have the
claimed confidential information
redacted/blacked out, will be available
for public viewing and posted on
https://www.regulations.gov. Submit
both copies to the Dockets Management
Staff. If you do not wish your name and
contact information to be made publicly
available, you can provide this
information on the cover sheet and not
in the body of your comments and you
must identify this information as
“confidential.” Any information marked
as “‘confidential” will not be disclosed
except in accordance with 21 CFR 10.20
and other applicable disclosure law. For
more information about FDA’s posting
of comments to public dockets, see 80
FR 56469, September 18, 2015, or access
the information at: https://www.gpo.gov/
fdsys/pkg/FR-2015-09-18/pdf/2015-
23389.pdf.
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Docket: For access to the docket to
read background documents or the
electronic and written/paper comments
received, go to https://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Dockets Management
Staff, 5630 Fishers Lane, Rm. 1061,
Rockville, MD 20852.

You may submit comments on any
guidance at any time (see 21 CFR
10.115(g)(5)).

Submit written requests for single
copies of the guidance to the Office of
Communications, Division of Drug
Information, Center for Drug Evaluation
and Research, Food and Drug
Administration, 10001 New Hampshire
Ave., Hillandale Bldg., 4th Floor, Silver
Spring, MD 20993-0002, 855-543—-3784
or 301-796-3400; Fax: 301-431-6353,
email: druginfo@fda.hhs.gov. Send two
self-addressed adhesive labels to assist
that office in processing your requests.
See the SUPPLEMENTARY INFORMATION
section for electronic access to the
guidance document.

FOR FURTHER INFORMATION CONTACT:
Tracy Rupp, Center for Drug Evaluation
and Research, Food and Drug
Administration, 10903 New Hampshire
Ave., Bldg. 51, Rm. 5171, Silver Spring,
MD 20993, 240-402-0260.

SUPPLEMENTARY INFORMATION:
I. Background

FDA is announcing the availability of
an immediately in effect guidance for
industry entitled “Compliance Policy
for Certain Compounding of Oral
Oxitriptan (5-HTP) Drug Products for
Patients With Tetrahydrobiopterin
(BH4) Deficiency.” This guidance
describes FDA’s policy concerning the
conditions under which the Agency
does not generally intend to take
regulatory action against a licensed
pharmacist in a State-licensed pharmacy
or Federal facility or a licensed
physician using the bulk drug substance
oxitriptan to compound oral drug
products for patients with BH4
deficiency.

Section 503A of the FD&C Act (21
U.S.C. 353a) describes the conditions
that must be satisfied for human drug
products compounded by a licensed
pharmacist in a State-licensed pharmacy
or Federal facility, or by a licensed
physician to qualify for exemptions
from certain requirements of the FD&C
Act related to FDA approval prior to
marketing, current good manufacturing
practice requirements, and labeling with
adequate directions for use (see sections
505, 501(a)(2)(B), and 502(f)(1) of the

FD&C Act (21 U.S.C. 355, 351(a)(2)(B),
and 352(f)(1))). One of the conditions
that must be met for a compounded
drug product to qualify for these
exemptions is that a licensed
pharmacist or licensed physician
compounds the drug product using bulk
drug substances that: (1) Comply with
the standards of an applicable United
States Pharmacopoeia (USP) or National
Formulary (NF) monograph, if a
monograph exists, and the USP chapter
on pharmacy compounding; (2) if such
a monograph does not exist, are drug
substances that are components of drugs
approved by FDA; or (3) if such a
monograph does not exist and the drug
substance is not a component of a drug
approved by FDA, appear on a list of
bulk drug substances developed by FDA
through regulation. (See section
503A(b)(1)(A)(3) of the FD&C Act.)

On February 19, 2019, FDA issued a
final rule (84 FR 4696) (‘“February 19,
2019, final rule”), which established the
list of bulk drug substances that can be
used to compound drug products under
section 503A of the FD&C Act even
though they are not the subject of an
applicable USP or NF monograph or a
component of an FDA approved drug
product (the 503A Bulks List). (See
section 503A(b)(1)(A) of the FD&C Act.)
The final rule, codified at §216.23 (21
CFR 216.23), placed six bulk drug
substances on the 503A Bulks List
(§216.23(a)), and identified four others,
including oxitriptan, that cannot be
used to compound drug products under
section 503A of the FD&C Act
(§ 216.23(b)). Additional bulk drug
substances nominated by the public for
inclusion on this list are currently under
consideration and will be the subject of
future rulemaking.

FDA developeg this guidance in
response to communications from
pharmacists and caregivers regarding
the use of oxitriptan to treat patients
with BH4 deficiency following issuance
of the February 19, 2019, final rule,
which placed oxitriptan on the list of
bulk drug substances that cannot be
used to compound drug products under
section 503A of the FD&C Act.
According to those communications and
other information available to the
Agency, oxitriptan is the standard of
care for the treatment of BH4 deficiency,
which is caused by several different rare
enzyme defects that result from gene
mutations. BH4 deficiency is also
known as: Primary tetrahydrobiopterin
deficiency, atypical phenylketonuria
(PKU), GTP cyclohydrolase (GTPCH)
deficiency, 6-pyruvoyl-tetrahydropterin
synthase (6-PTPS) deficiency, and
dihydropteridine reductase (DHPR)
deficiency. FDA did not consider BH4

deficiency during its initial review of
this substance for the 503A Bulks List.
Thus, this guidance addresses the
conditions under which FDA does not
intend to take regulatory action against
a licensed pharmacist in a State-
licensed pharmacy or Federal facility or
a licensed physician for the use of bulk
oxitriptan to compound oral drug
products for the treatment of identified
individual patients with BH4 deficiency
provided certain conditions are met. In
light of the new information regarding
use of oral oxitriptan to treat BH4
deficiency, FDA is considering whether
to reevaluate the exclusion of oxitriptan
from the 503A Bulks List.

FDA is issuing this guidance
consistent with our good guidance
practices (GGP) regulation (21 CFR
10.115). We are implementing this
guidance without prior public comment
because we have determined that prior
public participation is not feasible or
appropriate due to the public health
need for patients with BH4 deficiency to
access compounded oxitriptan oral drug
products (21 CFR 10.115(g)(2)). This
guidance does not establish any rights
for any person and is not binding on
FDA or the public. Although this
guidance is immediately in effect, it
remains subject to comment in
accordance with FDA’s GGP regulation.
This guidance is not subject to
Executive Order 12866.

1II. Electronic Access

Persons with access to the internet
may obtain the document at either
https://www.fda.gov/Regulatory
Information/Guidances/default.htm or
https://www.regulations.gov. Use the
FDA website listed in the previous
sentence to find the most current
version of the guidance.

Dated: July 1, 2019.
Lowell J. Schiller,
Principal Associate Commissioner for Policy.
[FR Doc. 2019-14355 Filed 7-5-19; 8:45 am]
BILLING CODE 4164-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 110
[Docket Number USCG-2016—0989]
RIN 1625-AA01

Anchorage Regulations;
Passagassawakeag River, Belfast, ME

AGENCY: Coast Guard, DHS.
ACTION: Final rule.
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SUMMARY: The Coast Guard is
establishing two special anchorage areas
in the Passagassawakeag River in the
vicinity of Belfast, ME. This proposed
action is necessary to facilitate safe
navigation in that area and provide safe
and secure anchorages for vessels less
than 65 feet in length. This action is
intended to increase the safety of life
and property in the Passagassawakeag
River in the vicinity of Belfast, improve
the safety of anchored vessels, and
provide for the overall safe and efficient
flow of vessel traffic and commerce.
DATES: This rule is effective August 7,
2019.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2016—
0989 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this proposed
rulemaking, contact Mr. Craig Lapiejko,
Waterways Management at First Coast
Guard District, telephone (617) 223—
8351, email craig.d.lapiejko@uscg.mil.
SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security

FR Federal Register

NOAA National Oceanic and Atmospheric
Administration

NPRM Notice of proposed rulemaking

§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

In March 2016, the harbormaster
submitted a draft proposal to the Belfast
City Council and subsequently the town
began talks with Coast Guard Sector
Northern New England regarding
establishment of a special anchorage
area in Belfast. Subsequently, the Town
of Belfast, ME Harbor Committee and
the Belfast harbormaster petitioned
Coast Guard Sector Northern New
England to designate a special
anchorage area in the Passagassawakeag
River, in the vicinity of Belfast, ME. In
response, on October 3, 2017, the Coast
Guard published a NPRM titled
“Special Anchorage Areas;
Passagassawakeag River, Belfast Bay,
Belfast, Maine” (82 FR 46004). There,
we stated why we issued the NPRM,
and invited comments on our proposed
regulatory action related to establishing
two special anchorages in the
Passagassawakeag River. During the
comment period that ended December 4,
2017, we received one comment. For the

reasons discussed below, the Coast
Guard is making no changes to this rule
from the proposed rule.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 33 U.S.C. 471, 2071;
46 U.S.C. 70034 (previously 33 U.S.C.
1231). Commander, First Coast Guard
District has determined that this rule
will reduce the risk of vessel collisions
by creating two special anchorage areas
in the Passagassawakeag River in the
vicinity of the northeastern portion of
Belfast, ME. The purpose of this rule is
to increase the safety of life and
property in the Passagassawakeag River
in the vicinity of Belfast, improve the
safety of anchored vessels, and provide
for the overall safe and efficient flow of
vessel traffic and commerce.

IV. Discussion of Comments, Changes,
and the Rule

This rule establishes two special
anchorage areas, referred to as special
anchorage areas A and B, in the
Passagassawakeag River in the vicinity
of Belfast, ME. Special anchorage area A
is approximately 554,800 sq. yards and
is on the north side of the river located
between the mouth of the Goose River
and Patterson Pt, downstream of the US
RT 1 Bridge. Special anchorage area B
is approximately 693,889 sq. yards and
located along the southern shores of the
river located between the Belfast Town
docks to Belfast City Park.

Vessels less than 65 feet in length,
when at anchor in these special
anchorage areas, will not be required to
sound signals or display anchorage
lights or shapes when at anchor.
Additionally, mariners using these
anchorage areas are encouraged to
contact local and state authorities, such
as the local harbormaster, to ensure
compliance with any additional
applicable state and local laws. Such
laws may involve, for example,
compliance with direction from the
local harbormaster when placing or
using moorings within the anchorage.

The Coast Guard received one
comment on our NPRM published on
October 3, 2017. There are no changes
in the regulatory text of this rule from
the proposed rule in the NPRM.

The one comment was authored by a
NOAA cartographer who wanted to
make the Coast Guard aware of charted
features within the proposed special
anchorage areas. Specifically, a charted
obstruction (Obstn) feature within
special anchorage area A and a charted
pier (jetty) in ruins within special
anchorage area B.

The Coast Guard and Belfast
harbormaster are aware of the charted

obstructions. The town of Belfast has
operated these areas as managed
mooring fields for decades and places
the moorings around the charted
obstructions. The regulatory text
appears at the end of this document. In
our note to §110.4(d), we state that all
coordinates referenced use datum NAD
83 and that all anchoring in the areas is
under the supervision of the town of
Belfast harbormaster or other such
authority as may be designated by the
authorities of the Town of Belfast,
Maine. Mariners using these special
anchorage areas are encouraged to
contact local and state authorities, such
as the local harbormaster, to ensure
compliance with any additional
applicable state and local laws.

Additionally during the
environmental review process the Coast
Guard received comments from the
NOAA Habitat Conservation Division.
The comments, authored by a NOAA
Marine Habitat Resource Specialist,
recommended an eelgrass survey be
conducted to determine the presence of
eelgrass beds. Additionally, the Marine
Habitat Resource Specialist
recommended the moorings be
converted to conservation moorings that
use a floating pendant in lieu of chains
to prevent damage to eelgrass beds.

An eelgrass study was conducted by
the City of Belfast in October, 2018. The
study concluded there was no eelgrass
within the proposed area. The City of
Belfast expressed their intention to
continuously monitor the area for
potential eelgrass growth.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive Orders related to rulemaking.
Below we summarize our analysis based
on those statutes and Executive Orders,
and we discuss First Amendment rights
of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.
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This regulatory action determination
is based on the fact that vessel
movement in the area will not be
affected. Additionally, those using the
waterway will see no adverse changes to
how the waterway presently operates.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘‘small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rulemaking. The Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule will not have a significant
economic impact on a substantial
number of small entities.

While some owners or operators of
vessels intending to transit the
Passagassawakeag River in Belfast, ME
may be small entities, for the reasons
stated above in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the

Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01 and Environmental
Planning COMDTINST 5090.1 (series),
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f1), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of two special anchorage
areas in the Passagassawakeag River in
the vicinity of northeastern Belfast, ME.
It is categorically excluded from further
review under paragraph L59 (a) in Table
3—1 of U.S. Coast Guard Environmental

Planning Implementing Procedures
5090.1. A Record of Environmental
Consideration supporting this
determination is available in the docket
where indicated under ADDRESSES.

PART 110—ANCHORAGE
REGULATIONS

m 1. The authority citation for part 110
continues to read as follows:

Authority: 33 U.S.C. 471, 2071; 46 U.S.C.
70034; 33 CFR 1.05-1; Department of
Homeland Security Delegation No. 0170.1.

m 2. Amend § 110.4 by adding paragraph
(d) to read as follows:

§110.4 Penobscot Bay, Maine.

* * * * *

(d) Passagassawakeag River, Belfast
Bay, Belfast, Maine—(1) Special
anchorage area A. All of the waters
enclosed by a line beginning at latitude
44°25’23” N, longitude 068°58’55” W;
thence to latitude 44°25’30” N,
longitude 068°58°48” W; thence to
latitude 44°25”33” N, longitude
068°59'15” W; thence to latitude
44°25’39” N, longitude 068°59"17” W;
thence to latitude 44°25’48” N,
longitude 068°59'57” W; thence to
latitude 44°25’46” N, longitude
069°00’08” W; thence to the point of
beginning.

(2) Special anchorage area B. All of
the waters enclosed by a line beginning
at latitude 44°25"17” N, longitude
068°59°00” W; thence to latitude
44°24’56” N, longitude 068°59'23” W;
thence to latitude 44°25’20” N,
longitude 068°59°38” W; thence to
latitude 44°2544” N, longitude
069°00’09” W; thence to the point of
beginning.

Note to § 110.4(d): All coordinates
referenced use datum: NAD 83. All anchoring
in the areas is under the supervision of the
town of Belfast harbormaster or other such
authority as may be designated by the
authorities of the Town of Belfast, Maine.
Mariners using these special anchorage areas
are encouraged to contact local and state
authorities, such as the local harbormaster, to
ensure compliance with any additional
applicable state and local laws.

Dated: June 28, 2019.
A.]. Tiongson,
Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 201914428 Filed 7-5-19; 8:45 am]
BILLING CODE 9110-04-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2019-0537]
RIN 1625-AA00

Safety Zone; New Jersey Intracoastal
Waterway, Atlantic City, NJ

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
certain navigable waters of the New
Jersey Intracoastal Waterway. The safety
zone is needed to protect participants of
the Jim Whelan Open Water Festival on
these navigable waters near Atlantic
City, NJ, during a swim event on July
14, 2019. This regulation prohibits non-
participant persons and vessels from
entering, transiting through, anchoring
in, or remaining within the safety zone
unless authorized by the Captain of the
Port (COTP) Delaware Bay or a
designated representative.

DATES: This rule is effective from 5 p.m.
through 9 p.m. on July 14, 2019.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2019—
0537 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this rule, call
or email Petty Officer Thomas Welker,
U.S. Coast Guard Sector Delaware Bay,
Waterways Management Division;
telephone 215-271-4814, email
Thomas.]. Welker@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to

comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it is
impracticable and contrary to the public
interest to do so. There is insufficient
time to allow for a reasonable comment
period prior to the date of the event. We
are taking immediate action to ensure
the safety of participants and the general
public from hazards associated with
non-participant vessel movement near
the swim event. It is impracticable and
contrary to the public interest to publish
an NPRM because we must establish
this safety zone by July 14, 2019.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be impracticable and
contrary to the public interest because
the rule must be in effect by July 14,
2019, to mitigate the potential safety
hazards associated with the swim event.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). Green
Whales Inc. notified the Coast Guard
that it will host the inaugural Jim
Whelan Open Water Festival on July 14,
2019. The event will include a 400-
meter swim with up to 50 participants
and a 2-kilometer swim with up to 150
participants. The swim courses are on
the waters of the New Jersey Intracoastal
Waterway in Atlantic City, NJ. The
Captain of the Port Delaware Bay
(COTP) has determined that potential
hazards associated with this swim event
scheduled for July 14, 2019, will be a
safety concern for participants and for
vessels operating within the specified
waters of the New Jersey Intracoastal
Waterway. The purpose of this
rulemaking is to protect participants,
spectators, and transiting vessels on
certain waters of the New Jersey
Intracoastal Waterway before, during,
and after the scheduled event.

IV. Discussion of the Rule

This rule establishes a safety zone
from 5 p.m. until 9 p.m. on July 14,
2019. The safety zone will cover
navigable waters of the New Jersey
Intracoastal Waterway between the
Albany Avenue (Highway 40) bridge in
the southwest and New Jersey
Intracoastal Waterway Daybeacon 204 in
the northeast. Paragraph (a) of the
regulation text below provides a

detailed description of the location. The
duration of the zone is intended to
ensure the safety of participants and
vessels on these navigable waters before,
during, and after the swim event
scheduled from 6 p.m. to 8 p.m. on July
14, 2019. No person or vessel will be
permitted to enter, transit through,
anchor in, or remain within the safety
zone without obtaining permission from
the COTP Delaware Bay or a designated
representative. If the COTP Delaware
Bay or a designated representative
grants authorization to enter, transit
through, anchor in, or remain within the
safety zone, all persons and vessels
receiving such authorization must
comply with the instructions of the
COTP Delaware Bay or a designated
representative. The Coast Guard will
provide public notice of the safety zone
by Local Notice to Mariners and
Broadcast Notice to Mariners.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

The impact of this rule is not
significant for the following reasons: (1)
The enforcement period will last four
hours when vessel traffic is usually low;
(2) although non-participant persons
and vessels may not enter, transit
through, anchor in, or remain with the
safety zone without authorization from
the COTP Delaware Bay or a designated
representative, surrounding channels
within the New Jersey Intracoastal
Waterways will remain unaffected.
Persons and vessels will be able to
operate in the surrounding area during
the enforcement period; (3) persons and
vessels will still be able to enter, transit
through, anchor in, or remain within the
regulated area if authorized by the
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COTP Delaware Bay or a designated
representative; and (4) the Coast Guard
will provide advance notification of the
safety zone to the local maritime
community by Local Notice to Mariners,
Broadcast Notice to Mariners, and on-
scene actual notice from designated
representatives.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01 and Environmental
Planning COMDTINST 5090.1 (series),
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone lasting only 4 hours that will
prohibit entry within certain navigable
waters during a swim event. It is
categorically excluded from further
review under paragraph L60(a) in Table
3—1 of U.S. Coast Guard Environmental
Planning Implementing Procedures

5090.1. A Record of Environmental
Consideration supporting this
determination is available in the docket
where indicated under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T05-0537 to read as
follows:

§165.T05-0537 Safety Zone; New Jersey
Intracoastal Waterway, Atlantic City, NJ.

(a) Location. The following area is a
safety zone: All navigable waters of the
New Jersey Intracoastal Waterway in
Atlantic City, NJ, within the polygon
bounded by the following: Originating
at the southeast portion of the Albany
Avenue Bridge where the bridge crosses
the shoreline at approximate position
latitude 39°2112” N, longitude
074°27°23” W; thence northeasterly
along the shoreline to latitude 39°21'43”
N, longitude 074°26’41” W; thence west
across the New Jersey Intracoastal
Waterway to the shoreline at latitude
39°21’42” N, longitude 074°26'51” W;
thence west along the shoreline to
latitude 39°21°41” N, longitude
074°26’55” W; thence southwest across
the mouth of Beach Thorofare to the
shoreline at latitude 39°21’33” N,
longitude 074°27°07” W; thence
southwest along the shoreline to the
northeast portion of the Albany Avenue
Bridge where the bridge crosses the
shoreline at approximate position
latitude 39°21"15” N, longitude
074°27’24” W; thence south along the
eastern, outermost edge of the bridge to
the point of origin.
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(b) Definitions. As used in this
section, designated representative
means a Coast Guard Patrol
Commander, including a Coast Guard
petty officer, warrant or commissioned
officer on board a Coast Guard vessel or
on board a federal, state, or local law
enforcement vessel assisting the Captain
of the Port (COTP), Delaware Bay in the
enforcement of the safety zone.

(c) Regulations. (1) Under the general
safety zone regulations in subpart C of
this part, you may not enter the safety
zone described in paragraph (a) of this
section unless authorized by the COTP
or the COTP’s designated representative.

(2) To seek permission to enter or
remain in the zone, contact the COTP or
the COTP’s representative via VHF-FM
channel 16 or 215-271-4807. Those in
the safety zone must comply with all
lawful orders or directions given to
them by the COTP or the COTP’s
designated representative.

(3) This section applies to all vessels
except those engaged in law
enforcement, aids to navigation
servicing, and emergency response
operations.

(d) Enforcement. The U.S. Coast
Guard may be assisted in the patrol and
enforcement of the safety zone by
Federal, State, and local agencies.

(e) Enforcement period. This zone
will be enforced from approximately
(but no earlier than) 5 p.m. to
approximately (but not later than) 9
p-m. on July 14, 2019.

Dated: June 28, 2019.
Scott E. Anderson,

Captain, U.S. Coast Guard, Captain of the
Port Delaware Bay.

[FR Doc. 2019-14420 Filed 7-5-19; 8:45 am]
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of Congress.

ACTION: Final rule.

SUMMARY: Pursuant to title I of the Orrin
G. Hatch-Bob Goodlatte Music
Modernization Act, and following a
solicitation of proposals and public
comment on those proposals, the
Register is designating the entities who
will perform certain functions relating

to the compulsory license for digital
music providers to make and distribute
digital phonorecord deliveries. For the
reasons published in this document, the
Register designates Mechanical
Licensing Collective, Inc. as the
mechanical licensing collective and
Digital Licensee Coordinator, Inc. as the
digital licensee coordinator, including
their individual proposed board
members.

DATES: Effective July 8, 2019.

FOR FURTHER INFORMATION CONTACT:
Regan A. Smith, General Counsel and
Associate Register of Copyrights, by
email at regans@copyright.gov, Steve
Ruwe Assistant General Counsel, by
email at sruwe@copyright.gov, or Jason
E. Sloan, Assistant General Counsel, by
email at jslo@copyright.gov. Each can be
contacted by telephone by calling (202)
707-8350.

SUPPLEMENTARY INFORMATION:

I. Background

On October 11, 2018, the Orrin G.
Hatch-Bob Goodlatte Music
Modernization Act (the “MMA”’) was
signed into law.? Title I of the MMA
addresses the efficiency and fairness of
the section 115 “mechanical” license for
the reproduction and distribution of
musical works embodied in digital
phonorecord deliveries, including
permanent downloads, limited
downloads, and interactive streams.2 In
relevant part, it eliminates the song-by-
song notice of intention process for such
uses and creates a new blanket
compulsory licensing system for digital
music providers engaged in digital
phonorecord deliveries.? The blanket
licensing structure is designed to reduce
the transaction costs associated with
song-by-song licensing by commercial
services that strive to offer “‘as much
music as possible,” while “ensuring fair
and timely payment to all creators” of
the musical works used on these digital
services.*

The MMA directs the Register of
Copyrights to designate a nonprofit
entity operated by copyright owners,
referred to by statute as the mechanical
licensing collective (“MLC”), to

1Public Law 115-264, 132 Stat. 3676 (2018).

2 See S. Rep. No. 115-339, at 1-2 (2018); Report
and Section-by-Section Analysis of H.R. 1551 by the
Chairmen and Ranking Members of Senate and
House Judiciary Committees, at 1 (2018), https://
www.copyright.gov/legislation/mma_conference_
report.pdf (“‘Conf. Rep.”); see also H.R. Rep. No.
115-651, at 2 (2018) (detailing the House Judiciary
Committee’s efforts to review music copyright
laws).

3The MMA retains the ability of record
companies to obtain an individual download
license on a song-by-song basis. 17 U.S.C. 115(b)(3).

4S. Rep. No. 115-339, at 4, 8.

administer this new blanket-licensing
system beginning on the “license
availability date,” that is, January 1,
2021.5 As detailed further below, the
MLC, through its board of directors and
task-specific committees, will be
responsible for a variety of duties,
including receiving usage reports from
digital music providers, collecting and
distributing royalties associated with
those uses, identifying musical works
embodied in particular sound
recordings, administering a process by
which copyright owners can claim
ownership of musical works (and shares
of such works), and establishing a
musical works database relevant to
these activities.®

By statute, digital music providers
will bear the reasonable costs of
establishing and operating the MLC
through an administrative assessment,
to be determined if necessary by the
Copyright Royalty Judges (“CRJs”) in a
separate proceeding.” The MMA also
allows, but does not require, the
Register to designate a digital licensee
coordinator (“DLC”) to represent
licensees in this proceeding, to serve as
a non-voting member of the MLC, and
to carry out other functions.8

A. MLC Designation Requirements,
Duties, and Functions

The entity designated as the MLC
must be:

¢ A single nonprofit entity that is
created by copyright owners to carry out
its statutory responsibilities;

¢ “endorsed by, and enjoy[ |
substantial support from, musical work
copyright owners that together represent
the greatest percentage of the licensor
market for uses of such works in
covered activities, as measured over the
preceding 3 full calendar years;” 9

¢ able to demonstrate to the
Copyright Office that, by the license
availability date, it will have the
administrative and technological
capabilities to perform the required
functions; and

e governed by a board of directors
and include committees that are
composed of a mix of voting and non-
voting members as directed by the
statute.10

If no single entity meets each of these
statutory criteria, the Register must
designate as the MLC the entity that

517 U.S.C. 115(d)(2)(B), (d)(3)(B); see also id. at
115(e)(15).

61d. at 115 )(C).

71d. at 115 )(D).

(d)(3
(d)(7
8]d. at 115(d)(5)(B); see also id. at
115(d)(3)(D)(H)(AV), (d)(5)(C).
91d. at 115(d)(3)(A)(ii).

(

)
10d. at 115(d)(3)(A), (d)(3)(D)(i).


https://www.copyright.gov/legislation/mma_conference_report.pdf
https://www.copyright.gov/legislation/mma_conference_report.pdf
https://www.copyright.gov/legislation/mma_conference_report.pdf
mailto:regans@copyright.gov
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most nearly fits these qualifications.?
After five years, the Register will
commence a periodic review of this
designation.12

The MMA enumerates a number of
required functions for the MLC.13 A core
aspect of the MLC’s responsibilities
includes identifying musical works and
copyright owners, matching them to
sound recordings (and addressing
disputes), and ensuring that a copyright
owner gets paid as he or she should. To
that end, the MLC will create and
maintain a free, public database of
musical work and sound recording
ownership information. The MLC will
administer processes by which
copyright owners can claim ownership
of musical works (and shares of such
works), and by which royalties for
works for which the owner is not
identified or located are equitably
distributed to known copyright owners
on a market share basis after a required
holding period.** The MLC will
participate in proceedings before the
CRJs to establish the administrative
assessment that will fund the MLC’s
activities, as well as proceedings before
the Copyright Office with respect to the
foregoing activities.®

The board of the MLC shall consist of
fourteen voting members and three
nonvoting members.16 Ten voting
members shall be representatives of
music publishers that have been
assigned exclusive rights of
reproduction and distribution of
musical works with respect to covered
activities, and four other voting
members shall be professional
songwriters who have retained and
exercise exclusive rights of reproduction
and distribution for musical works they
have authored. There are also three
nonvoting members that will represent
the interests of songwriters, music
publishers, and digital licensees via
representatives of relevant trade
associations or, in the case of licensees,
the DLC, if one has been designated.?
Within one year of designation, the MLC
must establish publicly available bylaws

11]d. at 115(d)(3)(B)(iii).

12]d. at 115(d)(3)(B)(ii); see also H.R. Rep. No.
115-651, at 6 (noting that continuity is expected to
be beneficial so long as the designated entity has
“regularly demonstrated its efficient and fair
administration,” whereas evidence of “fraud, waste,
or abuse,” or failure to adhere to relevant
regulations should “raise serious concerns”
regarding whether re-designation is appropriate); S.
Rep. No. 115-339, at 5-6 (same).

1317 U.S.C. 115(d)(3)(C)(i), (iii) (enumerating
thirteen functions, in addition to permission to
administer voluntary licenses).

14]d. at 115(d)(3)(E).

15 Id. at 115(d)(3)(C) (1) (IX)-(X).

16 Id. at 115(d)(3)(D)(i).

171d.

relating to the governance of the
collective, following statutory criteria.18

By statute, the MLC board must
establish three committees. First, an
operations advisory committee will
make recommendations concerning the
operations of the collective, “including
the efficient investment in and
deployment of information technology
and data resources.” 1° Second, an
unclaimed royalties oversight
committee will establish policies and
procedures necessary to undertake a fair
distribution of unclaimed royalties.20
Third, a dispute resolution committee
will establish policies and procedures
for copyright owners to address disputes
relating to ownership interests in
musical works, including a mechanism
to hold disputed funds pending the
resolution of the dispute.2?

B. DLC Designation Criteria and
Functions

Similar to the MLC, the DLC must:

¢ Be a single nonprofit entity created
to carry out certain statutory
responsibilities;

¢ be endorsed by digital music
service providers and significant
nonblanket licensees that together
represent the greatest percentage of the
licensee market for uses of musical
works in covered activities, as measured
over the preceding 3 calendar years; and

e possess the administrative and
technological capabilities necessary to
carry out a wide array of authorities and
functions.22

The Register is directed to designate
the DLC following substantially the
same procedure described for
designation of the MLC.23 Unlike the
MLC, in the event the Register is unable
to identify an entity that fulfills the
criteria for the DLC, the Register may
decline to designate a DLC; in that
event, the statutory references to the
DLC go without effect unless or until a
DLC is designated.2*

The DLC is tasked with coordinating
the activities of the licensees.2> The DLC
shall make reasonable, good faith efforts

18 ]d. at 115(d)(3)(D)(ii).

19 Id. at 115(d)(3)(D)(iv). This committee will have
an equal number of musical work copyright owners
and digital music provider representatives,
respectively appointed by the MLC and DLC.

201d. at 115(d)(3)(D)(v), (d)(3)(J)(ii). This
committee of ten will have an equal number of
musical work copyright owners and professional
songwriters.

211d. at 115(d)(3)(D)(vi), (d)(3)(H)(i1), (d)(3)(K).
This committee will consist of at least six members,
again equally divided among musical work
copyright owners and professional songwriters.

22]d. at 115(d)(5)(A)(i)-(iii).

23 Id. at 115(d)(5)(B).

24]d. at 115(d)(5)(B)(iii).

25 See generally id. at 115(d)(5)(C).

to assist the MLC in its efforts to locate
and identify copyright owners of
unmatched musical works (and shares
of such works) by encouraging digital
music providers to publicize the
existence of the collective and the
ability of copyright owners to claim
unclaimed accrued royalties, including
by posting contact information for the
collective at reasonably prominent
locations on digital music provider
websites and applications, and
conducting in-person outreach activities
with songwriters. The DLC is authorized
to participate in proceedings before the
CRJs to determine the administrative
assessment to be paid by digital music
providers, and before the Copyright
Office with respect to the blanket
mechanical license.

C. Designation Process and the Role of
the Copyright Office.

The Register is to designate the MLC,
along with the DLC (as applicable), by
publishing a notice in the Federal
Register that sets forth ““the identity of
and contact information for the . . .
collective,” and “the reasons for the
designation.” 26 These designations are
subject to the approval of the Librarian
of Congress pursuant to section 702 of
title 17.27 The legislative history states
that ““the Register is expected to allow
the public to submit comments on
whether the individuals and their
affiliations meet the criteria specified in
the legislation; make some effort of its
own as it deems appropriate to verify
that the individuals and their
affiliations actually meet the criteria
specified in the legislation; and allow
the public to submit comments on
whether they support such individuals
being appointed for these positions.” 28

On December 21, 2018, the Office
issued a Notice of Inquiry (“NOI”)
setting forth the functions of the MLC
and DLC and the statutory criteria for
designation, and solicited proposals
from entities meeting such criteria and
seeking to be designated as the MLC or
DLC, as well as relevant public
comments.2? The name and affiliation of
each proposed board and committee
member established by the MLC were

26 Id. at 115(d)(3)(B)(ID), (d)(5)(B)(i)-(ii).

27 Id. at 115(d)(3)(A)(iv) (“‘with the approval of the
Librarian of Congress pursuant to section 702, in
accordance with subparagraph (B)”); id. at
(d)(5)(A)(iv) (same); see id. at 702.

28 H.R. Rep. No. 115-651, at 5; S. Rep. No. 115—
339, at 5; Conf. Rep. at 4; see H.R. Rep. No. 115—
651, at 26 (“This requirement is not waivable by the
Register and is not subject to the alternate
designation language.”); S. Rep. No. 115-339, at 23
(same).

2983 FR 65747 (Dec. 21, 2018) (“NOI”’); see 17
U.8.C. 115(d)(3)(B), (d)(3)(D)(iv)~(vi), (d)(5)(B).
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solicited as part of the designation
process.30

The Office received one proposal for
designation as the DLC and two
proposals for designation as the MLC,
which, in accordance with the NOI, the
public was invited to comment upon.
The response was considerable; the
Office received over 600 comments
addressing these proposals, including,
but not limited to, musical work
copyright owners endorsing one or more
of the entities seeking designation. As
noticed in the NOI, the Office also
considered whether to utilize
information meetings subject to
established guidelines for such ex parte
communications.3! Determining that
follow-up with each of the three
candidates would be valuable, the
Office issued such guidelines, and on
May 28 and 29, the Office met with the
three proponents seeking designation as
the DLC or MLC, allowing the
proponents to supplement their written
submissions, but not to address matters
wholly outside the record; summaries of
those meetings were posted on the
Office’s website.32

Beyond the Office’s role in
designating the MLC and DLC, Congress
intended to invest the Register with
“broad regulatory authority” to create
policies and conduct proceedings as
necessary to effectuate the MMA.33 The
statute enumerates several regulations
that the Register is specifically directed
to promulgate, including regulations
regarding the form of the notices of
license and notices of nonblanket
activity,34 usage reports and
adjustments,35 information to be
included in the musical works
database,3¢ requirements for the
usability, interoperability, and usage
restrictions of that database,3” and the
disclosure and use of confidential
information.38 The legislative history
contemplates that the Register will both
“thoroughly review[]” policies and
procedures established by the MLC, and
promulgate regulations that balance

3017 U.S.C. 115(d)(3)(B)(1)(1).

31NOI at 65753-54.

32 See U.S. Copyright Office, Ex Parte
Communications, https://www.copyright.gov/
rulemaking/mma-designations/ex-parte-
communications.html (last visited June 24, 2019);
NOI at 65753-54. Given the relatively robust record,
with over 600 written comments received regarding
the proposals, and in light of the statutory deadline,
the Office elected to limit meetings to the three
candidates.

33H.R. Rep. No. 115-651, at 5-6; S. Rep. No. 115—
339, at 5; see also 17 U.S.C. 115(d)(12).

3417 U.S.C. 115(d)(2)(A)(), (d)(6)(A) ().

35]1d. at 115(d)(4)(A)(iv).

36 Id. at 115(d)(3)(E)(ii)(V), (d)(3)(E)(iii)(II).

37 Id. at 115(d)(3)(E)(vi).

38]d. at 115(d)(12)(C).

“the need to protect the public’s interest
with the need to let the new collective
operate without over-regulation.” 39

II. Register’s Designation and Analysis

A. Mechanical Licensing Collective

The Office received proposals from
two entities seeking to be designated as
the MLC: (1) The “Mechanical Licensing
Collective, Inc.” referred to here as
“MLCI”’; and (2) the “American Music
Licensing Collective,” referred to here
as “AMLC.” 40 The candidates’
respective submissions take differing
approaches to demonstrating
compliance with the statutory criteria.
MLCI provides a detailed outline of its
proposed organizational structure,
business plan, and overall activities. It
provided flowcharts and other
illustrative materials setting forth in-
depth plans for executing the MLC’s
administrative and technological
responsibilities, including managing
compulsory and voluntary licenses,
matching songwriters to musical works,
and collecting and distributing royalties.
It describes its submission as the “music
industry consensus proposal” and
contends that its selection would
facilitate valuable cooperative efforts
across the industry.#* AMLC focuses
more specifically on matching
unidentified songwriters to their
compositions for payment purposes. It
argues that the expertise of its proposed
board and vendors makes it best
positioned to advance that goal,#2 which
the Conference Report describes as “the
highest responsibility of the collective”
beyond efficient and accurate collection
and distribution of royalties.+3

The Copyright Office assessed the
extent to which each candidate satisfies
the statutory requirements for
designation, which can be grouped into
three categories: (1) Organization, board
and committee composition, and
governance; (2) endorsement and
substantial support from musical work
copyright owners; and (3)
administrative and technological
capabilities. As detailed below, the
Office concludes that while both
candidates meet the statutory criteria to
be a nonprofit created to carry out its

39H.R. Rep. No. 115-651, at 5-6, 14; S. Rep. No.
115-339, at 5, 15; see also 17 U.S.C. 115(d)(12).

40 The incorporator’s contact information for
these entities are: Benjamin K. Semel, Pryor
Cashman LLP, 7 Times Square, New York, NY
10036 (MCLI); Derek C. Crownover, Dickinson
Wright, PLLC, 54 Music Square East, Suite 303,
Nashville, TN 37203 (AMLC); and Allison Stillman,
Mayer Brown LLP, 1221 Avenue of the Americas,
New York, NY 10020 (DLCI).

41 MLCI Proposal at 5, 8.

42]d. at 2-5.

43 Conf. Rep. at 7; H.R. Rep. No. 115-651, at 9
(same); S. Rep. No. 115-339, at 9 (same).

statutory responsibilities, only MLCI
satisfies the endorsement criteria, and
MLCI also has made a better showing as
to its prospective administrative and
technological capabilities. The Register
is thus designating MLCI, including its
individual board members, with the
Librarian’s approval.

As both proposals demonstrate, the
new collective must undertake
formidable responsibilities
expeditiously and conscientiously to
establish a number of operational
functions critical to implementation of
the new blanket licensing system. While
the comprehensive MLCI proposal
signals its understanding of the full
scope of this project and its importance
to songwriters and others in the music
community, a successful collective will
undoubtedly benefit from input from
that broader community much in the
way the MMA itself was enacted in a
spirit of consensus and compromise.44
The Register welcomes the prospect of
MLCI working with the broader
community of musical work copyright
owners and other songwriters, as well as
the DLC and individual digital music
providers, to realize the promise of the
MLC as envisioned by Congress.

1. Organization, Board and Committee
Composition, and Governance

As the statute requires, both MLCI
and AMLC are constructed as nonprofit
entities created by copyright owners to
carry out the MLC’s statutory
responsibilities.45 The analysis below
will focus on relevant board and
committee composition and governance
issues.

i. Board and Committee Composition
a. MLCI

In accordance with the statute, MLCI’s
proposed board includes four
professional songwriters: Kara
DioGuardi, Oak Fielder, Kevin Kadish,
and Tim Nichols.46 MLCI notes that
these members were selected by a
songwriter advisory panel consisting of
two professional songwriters from each
of the Nashville Songwriters
Association International (“NSAI”),
Songwriters of North America
(“SONA”), Songwriters Guild of
America (“SGA”), American Society of

44 See, e.g., Conf. Rep. at 2 (“Songwriters, artists,
publishers, producers, distributors, and other
stakeholders involved in the creation and
distribution of music collaborated with legislators
in both the Senate and the House to find a path
forward on music reform.”).

45 MLCI Proposal at Ex. 1 (Certificate of
Incorporation under Delaware law); AMLC Proposal
at Schedule B (Gertificate of Incorporation under
New York law).

46 Id. at 67—68 (a biography is included for each
songwriter board member).
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Composers, Authors and Publishers
(““ASCAP”’), and Broadcast Music, Inc.
(“BMI”’).#7” No members of the advisory
panel were themselves candidates for
the board or any committee.48 NSAI
reports that the panel considered nearly
300 songwriter applicants as part of this
selection process.49

To satisfy the requirement of ten
music publisher representatives, MLCI’s
proposed board includes the following
members: Jeff Brabec (BMG); Peter
Brodsky (Sony/ATV Music Publishing);
Bob Bruderman (Kobalt); Tim Cohan
(peermusic); Alisa Coleman (ABKCO);
Scott Cutler (Pulse Music Group); Paul
Kahn (Warner/Chappell Music
Publishing); David Kokakis (Universal
Music Publishing Group); Mike Molinar
(Big Machine Music); and Evelyn
Paglinawan (Concord Music). MLCI
notes that these members were selected
by an advisory panel comprised of
professionals associated with
independent music publishers.5° The
panel “carefully vetted candidates to
ensure that the representatives selected
to serve on the Board (a) have the
requisite expertise and experience to
govern MLC; (b) individually and
together faithfully reflect the entire
music publisher community; and (c) are
motivated to serve on the Board and
understand and do not underestimate
the serious responsibilities entrusted to
them.” 51 As described by MLCI, the
publisher board members represent a
broad range of publishing interests—
from a “‘thirty-employee company
established and run by creatives with a
catalog of approximately 10,000 songs”
to the largest global publishers.52

MLCI’s required nonvoting board
members are Danielle Aguirre (NMPA),
as a representative of the nonprofit trade
association of music publishers that
represents the greatest percentage of the
licensor market for uses of musical
works in covered activities; 53 and Bart
Herbison (NSAI), as a representative of
a nationally recognized nonprofit trade
association whose mission is advocacy
on behalf of songwriters.>¢ The third

47]d. at 67-69.

48 Id. at 68; NSAI Reply at 4-5 (discussing
conflicts of interest approach).

49NSAI Reply at 5.

50 MLCI Proposal at 69; see also NSAI Reply at
4-5 (advisory selection panel contained “only
independent music publishers whose interests are
best served by selecting the most efficient back
office systems, and who have vast experience with
potential vendors”).

51 MLCI Proposal at 69—-70 (A biography is
included for each music publisher board member).

52]d. at 70.

531d. at 74.

54]d. at 74-75.

non-voting board member will be a
representative of the DLC.55

MLCI also submits proposed members
for each of the three statutorily required
committees. For the operations advisory
committee, MLCI has selected copyright
owners who have substantial experience
with license administration, rights
management operations, and the
relevant technology.56 For the
unclaimed royalties oversight
committee, the proposed members
likewise have extensive experience
relevant to that committee’s task of
“establish[ing] policies and procedures
for the distribution of unclaimed
accrued royalties and accrued
interest.”” 57 Each publisher
representative on the unclaimed
royalties committee is affiliated with an
independent music publisher, as
opposed to a major music publisher,
which will help to ensure that smaller
rightsholders have a voice in MLC
functions.58 Finally, consistent with the
statute, MLCI proposes a dispute
resolution committee made of five
professional songwriters and five
musical work copyright owners.59

Based on the biographies and other
information submitted regarding these
proposed board and committee
members, the Copyright Office
determines that the proposed
composition of MLCI’s board and
committees satisfies the statutory
requirements, and moreover, that each
of its proposed directors possesses the
qualifications necessary for

55 Id. at 75.

56 Id. at 76—78 (committee members are Joe
Conyers III (Songtrust and Downtown Music
Publishing), Scott Farrant (Kobalt), Rell Lafargue
(Reservoir Media Management), Michael Lau
(Round Hill Music), John Reston (Universal Music
Publishing Group), and Bill Starke (Sony/ATV
Music Publishing)).

5717 U.S.C. 115(d)(3)(J)(ii); see MLCI Proposal at
78 (“This Committee includes individuals who
have experience in royalty and payment accounting
and administration, have served on the boards of
independent music publishing trade groups, and
have litigated (on behalf of songwriters) the failure
of digital music providers to pay royalties due to
a claimed inability to identify or ‘match’ recordings
to musical works.”).

58 MLCI Proposal at 79—-80 (committee members
are songwriters busbee, Kay Hanley, David Lowery,
Dan Navarro, and Tom Shapiro and copyright
owner representatives Phil Cialdella (Atlas Music
Publishing), Patrick Curley (Third Side Music),
Michael Eames (PEN Music Group), Frank Liwall
(The Royalty Network, Inc.), and Kathryn Ostien
(The Richmond Organization/Essex Music Group)).

59 MLCI Proposal at 84—-86 (committee members
are songwriters Aimée Allen, Odie Blackmon, Gary
Burr, David Hodges, and Jennifer Schott and
copyright owner representatives Alison Koerper
(Disney Music Group), Ed Leonard (Daywind Music
Group), Sean McGraw (Downtown Music
Publishing), Debbie Rose (Shapiro, Bernstein & Co.),
and Jason Rys (Wixen Music Publishing)).

appointment to the board.° In addition,
MLCI’s submission indicates that its
selection procedures were carefully
designed to ensure transparency and
input from a broad range of industry
sectors, as well as to avoid any
likelihood of self-selection. MLCI also
designed its committee selection
process such that committee members
do not also serve on the board, helping
guard against potential conflicts of
interest or undue influence.

b. AMLC

AMLC’s submission provides less
information on the mechanics of its
board and committee selection
processes. For its professional
songwriter members, AMLC’s board
includes Rick Carnes, Imogen Heap, Zoe
Keating, and Maria Schneider.6? For its
music publisher members, AMLC’s
board includes Maximo Aguirre
(Maximo Aguirre Music Publishing,
Inc.), Wally Badarou (ISHE sarl Music),
John Barker (ClearBox Rights, LLC),
Marti Cuevas (Mayimba Music), Joerg
Evers (Eversongs), Brownlee Ferguson
(Bluewater Music Corp.), Henry
Gradstein (listed as an attorney and
independent publisher), Lisa Klein
Moberly (Optic Noise), Ricardo Ordonez
(Union Music Group), and Jeff Price
(Audiam, Inc.).62 AMLC reports that
these members were selected following
an ‘“active recruitment campaign” and
that each selected member was required
to have “proven skill sets and practical
hands-on work experience” in various
industry sectors, as well as “first-hand
work experience and knowledge of
music rights organizations and how they
operate.” 63

60 AMLC does not dispute that these proposed
members possess the required qualifications. The
Office received one comment from a songwriter
who allegedly observed ‘““collusion” while “‘serving
on the selection committee for the NMPA’s MLC,”
without providing substantiation. See Michelle
Shocked Reply at 1. While the Office takes such
matters seriously, MLCI’s submission did not list
this commenter as a member of its songwriter
advisory panel and other songwriters praised the
selection process. See, e.g., SONA Reply at 2
(signed by Michelle Lewis, a MLCI songwriter
advisory panel member, and over twenty other
songwriters); MLCI Proposal at Ex. 8 (statement of
NSAI). In the absence of more specific information,
these allegations do not factor into the Office’s
analysis.

61 AMLC Proposal at 35.

62 ]d. at 35, 49-75 (A biography is included for
each board member).

63 Id. at 38. Following its meeting with AMLC, the
Office understands that an initial core of board
members, namely Mr. Barker, Mr. Price, Mr.
Ferguson, and Ms. Moberly, served to vet additional
members. See AMLC Ex Parte Meeting Summary at
22 (June 5, 2019) (“Board member searches were
conducted via personal relationships,
recommendations, and invitations to submit
inquiries of interest via public posting on the AMLC

Continued
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AMLC includes only one of the three
required nonvoting board members,
David Wolfert of MusicAnswers, as a
representative of a nationally recognized
nonprofit trade organization whose
primary mission is advocacy on behalf
of songwriters in the United States.6¢
AMLC notes that one additional
nonvoting board member will be a
representative of the DLC, and another
will be filled by NMPA as a
representative of the nonprofit trade
association of music publishers.65

In response, MLCI contends that
AMLC’s proposed board does not
adequately represent the entire music
publisher community, as it lacks
representatives from large or mid-size
publishers.66 The Office notes, however,
that AMLC has offered to replace one of
its current publisher board members
with a representative of a major
publisher if such an organization were
to request a voting seat.6”

AMLC also submits proposed
members for each of the designated
committees. Unlike MLCI, some of the
members on each committee include
proposed board members—a structure
that potentially could diminish the
committees’ ability to provide
independent recommendations to the
board.68 As required, AMLC provides
four members for the operations
advisory committee, and five
professional songwriters and five
musical work copyright owners for the
unclaimed royalties oversight
committee.?® AMLC notes that the
proposed members of the latter
committee “‘have years of experience
dealing with double claims, counter
claims and registration of song data both
in the US and internationally.” 70 For
the dispute resolution committee,
AMLC provides three representatives of

website.”). MLCI, however, raised questions as to a
lack of transparency and potential conflicts of
interest in AMLC’s selection process. See MLCI
Reply at 16-18.

64 AMLC Proposal at 35.

65]d.

66 MLCI Reply at 18.

67 AMLC Proposal at 35.

68 Id. (AMLC’s proposed Operations Advisory
Committee members are Frank Liddell (Carnival
Music), Caleb Shreve (Killphonic Music), and board
members Brownlee Ferguson (Bluewater Music
Corp.) and Jeff Price (Audiam, Inc.)).

69 Id. at 35-36 (AMLC’s proposed Unclaimed
Royalties Oversight Committee members are
songwriters Joerg Evers, Rick Carnes, Zoe Keating,
Stewart Copeland, Hélene Muddiman, and Anna
Rose Menken and copyright owners Ricardo
Ordonez (Union Music Group), Gian Caterine
(American Music Partners West), Carlos Martin
Carle (Mayimba Music), Juan Hidalgo (Juan y
Nelson Entertainment), Al Staehely (listed as an
entertainment lawyer and copyright owner), and
David Bander (Ultra Music & Ultra International
Music Publishing)).

70Id. at 41.

musical work copyright owners and
three professional songwriters.7?

MLCI argues that certain AMLC board
members do not in fact satisfy the
relevant statutory criteria.”2 MLCI
specifically questions AMLC proposed
board members John Barker, Joerg Evers,
and Wally Badarou’s status as
“publisher representatives,” contending
that the entities with which they claim
affiliation do not appear to be music
publishers.73 MLCI also challenges the
characterization of Henry Gradstein as
an “independent publisher”” on the
ground that he is a litigation attorney for
whom no publisher affiliation is
provided either in AMLC’s submission
or on his law firm’s website.74

The Office raised these issues in its
meeting with AMLC representatives. In
response, AMLGC provided specific
information regarding the entities with
which these individuals are affiliated.
AMLC stated that Mr. Barker is the
owner and CEO of ClearBox Rights,
LLG, an “independent copyright
administration company,” which is the
“‘exclusive’ agent for licensing and
collection of royalties for all types of
uses.” 75 Under AMLC’s interpretation,
Mr. Barker would be qualified to serve
on the board because he represents
music publishers through his
administration company.”® AMLC
further provided company names and
ASCAP or BMI IPI numbers for
publishing companies owned by Mr.
Evers, Mr. Badarou, and Mr.
Gradstein.””

Based on this information, the
Register will assume for purposes of this
designation that Mr. Evers, Mr. Badarou,
and Mr. Gradstein qualify as
“representatives of music
publishers.” 78 While Mr. Gradstein in
particular appears to be primarily a
litigator, he is also the owner of a music
publishing company. For the music
publishing representatives, the statute
does not appear to require that music
publishing is a full-time occupation,
and Mr. Gradstein has focused his
career on issues relevant to his proposed
board service.”® While Mr. Barker’s

71]d. at 36 (committee members are songwriters
Wally Badarou, Imogen Heap, and Jon Siebels and
copyright owners Peter Roselli (Bluewater Music
Corp.), Hakim Draper (Boogie Shack Music Group),
and Jonathan Segel (Copyright Owner)).

72 MLCI Reply at 19-20.

73Id. at 20.

741d. at 19.

75 AMLC Ex Parte Meeting Summary at 6.

76 Id.

771d.

7817 U.S.C. 115(d)(3)(D)({) ().

791n contrast, the songwriter board members must
be “professionalls],” which the Office regards as a
requirement that such board members must be
primarily songwriters. Id. at 115(d)(3)(D)(i)(II)

background similarly demonstrates
relevant experience, it is not clear that
he meets the statutory criteria, as MCLI
raises a colorable argument that
representatives of ““[e]|ntities that do not
have a relevant ownership interest in
the copyright to musical works (either
by virtue of assignment or exclusive
license) do not meet the statutory
criteria.” 80 Under that reading, if Mr.
Barker’s company merely administers
licenses on behalf of copyright owners,
but has not itself been assigned
copyrights, he would not constitute a
publisher representative within the
meaning of the statute.

Ultimately, the Copyright Office need
not resolve this issue because the
specific proposal of Mr. Barker does not
factor heavily into the Office’s
assessment. Any conflict with the
statute could be cured by replacing him
with a publisher representative; indeed,
the Office appreciates AMLC’s offer to
accommodate a major publisher that
wishes to join its board. A greater
concern, however, is the lack of specific
information provided by AMLC on its
membership selection processes. Even
assuming that its ultimate selections
would satisfy the statutory
requirements, AMLC’s submissions
describe a somewhat ad hoc decision
making process in this area. While many
of the proposed AMLC board members
demonstrate commendable experience
to perform the relevant duties, the
Office appreciates MLCI’s more
comprehensive approach to identifying
and selecting potential members, who
themselves each appear highly
experienced and able to perform the
required duties.

ii. Representation and Diversity

The Institute of Intellectual Property
and Social Justice (“IIPSJ”), in
comments co-signed by several dozen
artists and other music industry
stakeholders, urged the Register to
ensure that the MLC includes
“meaningful and significant
representatives from the African-
American, Latino-American and Asian-
American songwriting and music
publishing communities, selected by
such communities, and encompassing

(regarding ‘““professional songwriters who have
retained and exercise exclusive rights of
reproduction and distribution with respect to
covered activities with respect to musical works
they have authored”) (emphasis added); see also
MLCI Proposal at 67 (“In MLC’s view, the
requirement that four voting board members of MLC
be “professional songwriters” means that the
songwriter board members must be songwriters who
earn a living primarily through their songwriting
activities.”).

80 MLCI Reply at 20; see also 17 U.S.C.
115(d)(3)D)DD.
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representation from the Hip-Hop, R&B,
Latin, Reggae, Jazz and Gospel/Christian
music genres.” 81 Pointing to the
growing influence of Hip-Hop and
Latino music, IIPSJ suggests that the
statute requires “diverse cultural
representation” for the board.82 IIPS]
believes that the proposed boards of
both MLCI and AMLC lack sufficient
representation from these
communities.83

The Office takes representation
concerns seriously and agrees that they
should be considered as part of the MLC
board and committee selection
processes. In meetings with the Office,
both MLCI and AMLC expressed a
commitment to ensuring diversity in
their memberships, though, both
questioned the premises of IIPS]’s letter
with regards to the sufficiency of
representation in their proposed board
slates. In addition, MLCI noted that its
draft bylaws “contain a diversity
provision that calls for a biannual report
on the diversity of the board, including
diversity as to gender/race/ethnicity,
income, musical genre, geography and
expertise/experience.” 8¢ The report’s
conclusions “‘are to be used by the
nominating committees in choosing
future candidates” to be proposed for
the board.85 MLCI further emphasized
its capacity to reach a variety of
communities, noting ‘“‘the extensive
participation that it has developed
through its Board and Committee
members and many endorsers,” and that
“many groups supporting MLC[I] have
international offices that can assist in
global outreach.” 8¢ AMLC responded
by reiterating the diverse nature of its
board members and their experience
with broad array of genres and creator
communities.8” AMLC believes that its
board members’ experiences would
prove beneficial in the development of
educational and outreach efforts
targeting diverse creators, including
those overseas.88 Both candidates
agreed that securing engagement and
trust among varied communities,
musical genres, and geographical
locations would prove critical to the
MLC'’s core project of encouraging
musical work copyright owners with
unclaimed accrued royalties to come
forward and claim such monies.

81]IPS]J Initial at 3.

82 ]d. at 3—4.

83]IPS] Reply at 4-6.

84 MLCI Ex Parte Meeting Summary at 3 (June 4,
2019).

85]d.

86 1d.

87 AMLC Ex Parte Meeting Summary at 3—4, 15—
17.

88 Id. at 15-17.

The Copyright Office recognizes the
entertainment industry as a whole has
been grappling with the question of how
best to diversify its leadership and
provide opportunities to a broader range
of creators. The Office believes that the
MLC can play a role in helping to
advance these goals within the music
industry.8° The Office accordingly
expects the designated MLC to ensure
engagement with a broad spectrum of
musical work copyright owners,
including from those communities that
IIPSJ asserts are underrepresented. The
Office intends to work with the MLC to
help it achieve these goals.90

iii. Bylaws, Conflicts of Interest, and
Other Governance Issues

Both submissions address the
statutory requirement to establish
bylaws within one year of designation,
including with respect to succession of
board members.?* MLCI has not yet
adopted bylaws, but it does have draft
bylaws that it will make public “well in
advance of the statutory deadline.” 92 In
addition, although it has “‘not finalized
a management structure for daily
operations,” MLCI has already
established a number of ““foundational”
policies and procedures designed to
ensure accountability, transparency,
fairness and confidentiality, including
that: (1) All committee
recommendations will be subject to
board approval; (2) annual reports will
be released to the public; (3) the
committees will maintain their statutory
composition; (4) MLCI will maintain a
public list of all unmatched works and
engage in public outreach to enhance
legitimate ownership claims; and (5) the
board will adopt a comprehensive set of
written codes, policies, and procedures
to govern the board and committees.93
MLCI also commits to ““safeguard[ing]
private, sensitive, or confidential
information.” 94 With regard to

89 Cf. Cal. Corp. Code sec. 301.3 (under California
law, publicly held corporations whose principal
executive offices are located in California must
include female board members).

90 See H.R. Rep. No. 115-651, at 56, 14; S. Rep.
No. 115-339, at 5, 15.

9117 U.S.C. 115(d)(3)(D)(ii)(1).

92 MLCI Proposal at 86; MLCI Ex Parte Meeting
Summary at 3 (referencing draft bylaws). MLCI
correctly notes that it is not required to have
adopted bylaws at this stage. See MLCI Proposal at
115.

93 MLCI Proposal at 86—91 (noting the board’s
forthcoming sets of written codes, policies, and
procedures, including: Code of Conduct and Ethics;
Conflict of Interest Policy; Investment Policy
(including an Anti-Comingling Policy);
Confidentiality Policy; Whistleblower Policy;
Document Retention Policy; Technology and
Security Policy; Non-Discrimination Policy; Anti-
Sexual Harassment Policy; Social Media Policy; and
Gift Acceptance Policy).

94 ]d. at 92-93.

successive board members, MLCI
proposes that songwriter members
would be appointed from a slate of
candidates chosen by songwriters, and
prospective music publisher members
would be appointed from candidates
chosen by music publishers.?95 A similar
process would be followed for
committees.?6 MLCI proposes that the
board conduct regular elections as well
as address interim vacancies though an
election process based on those
nominations.9”

AMLC has adopted bylaws that detail
board members’ obligations with regard
to related party transactions and
conflicts of interest, including
disclosure requirements and procedures
for review by fellow board members,
although ALMC recognizes that it may
have ““to ameliorate or conform the
bylaws” if they are not consistent with
the MMA, the Register’s yet-to-be
promulgated regulations, or the New
York State Not-for-Profit Corporation
Law.98

AMLC proposes that replacement
board members can be nominated by
either the departing member or any
other voting members, and that AMLC’s
board would select committee members
by a majority vote, but its bylaws do not
otherwise detail how committee
candidates will be nominated.?® Beyond
these statutorily prescribed committees,
AMLC proposes four “‘additional
support committees”—Audit and
Finance, Education and Outreach,
Technology and Security, and
International.100 It appears there is some
potential for overlap, as, for example,
strategic technology issues appear to fall
under both the Technology and Security
Committee and the Operations
Oversight Committee, and matters
relating to budgeting, vendor contracts,
and general operations appear to be
germane to the Operations Oversight
Committee as well as the Executive and
Audit and Finance Committees.101 The
Office notes that any additional
standing committees should not conflict
with the functions of the statutorily
mandated committees, which are
subject to strict board composition
requirements to ensure adequate
representation of interests (e.g.,
songwriters, digital music providers) in

95 Id. at 87.

96 Id,

97 Id.

98 AMLC Proposal at 78, 88-91 (AMLC bylaws).

99 Id. at 79-80 (AMLC bylaw art. 4.3).

100 Id. at 36, 85 (AMLC bylaw art. 6.5.5-6.5.8).

101 [d. at 84—-85 (AMLC bylaw art. 6.5.1, 6.5.4,
6.5.5, 6.5.7).
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the matters handled by those
committees.102

With respect to conflicts of interest,
MLCI will require all board members
and employees to comply with a
conflicts policy to be adopted at a later
date.193 The policy “will require
disclosure of all actual or potential
conflicts,” including “having a financial
interest (direct or indirect) in any
contemplated MLC transaction, or
relationship with any counterparty to
such transaction.” 104 MLCI also states
that it “expects all associated persons to
fully comply with all applicable law,”
including fiduciary and ethical
obligations, and that it “will enforce
such obligations, which may include
removal for cause, in the event of a
demonstrated violation.” 105

AMLC disputes that these measures
are sufficient to prevent conflicts in the
event MLCI were designated. AMLC
argues that there is a serious conflict of
interest when a MLC board member is
eligible to receive a significant portion
of the accrued but unpaid royalties—a
concern that AMLC believes is salient
given the number of major publishers
represented on MLCI’s board.10¢ Other
commenters, some of whom appear
affiliated with AMLC, raise similar
concerns.'0” In response, NSAI argues
that the unclaimed royalties oversight
committee will protect against such
concerns, noting that MLCI does not
include a major publisher on that
committee.198 MLCI further suggests
this concern would attach to any board
member regardless of which entity is
designated, noting that every copyright
owner and songwriter on any designated
MLC will be eligible to receive a
distribution of unclaimed accrued
royalties.109

For its part, AMLC sets forth
procedures for disclosing, addressing,
and documenting conflicts of interest in
its bylaws.110 It asserts that its board
will consider such issues carefully in
establishing governance procedures and
that the unclaimed royalties committee

102 See, e.g., 17 U.S.C. 115(d)(3)(D)(iv)—(vi); see
also Conf. Rep. at 19 (“Since the Board of Directors
and committee member requirements . . . are
statutory in nature, these requirements are not
waivable by the Register or subject to modification
by the Board of Directors.”).

103 MLCI Proposal at 91-92.

104 Id.

105 Id. at 92.

106 AMLC Proposal at 19, 45-46.

107 Robert Allen Reply at 3—4; Cameron Ford
Reply at 1-2; MusicAnswers Reply at 1-3; Maria
Schneider Reply at 1; Rhonda Seegal Reply at 2—
3; SGA Reply at 5-8.

108 NSATI Reply at 4.

109 MLCI Reply at 33.

110 AMLC Proposal at 89—90 (AMLC bylaw art.
14).

will establish guidelines and polices to
reduce conflicts.111

MLCI suggests that AMLC has serious
conflicts of interest of its own, alleging
that AMLC board members have
undisclosed ties to its proposed
vendors, in violation of AMLC’s own
bylaws.112 These claims, echoed by
NSAI113 involve allegations that certain
AMLC board members have financial
interests in the Society of Composers,
Authors and Music Publishers of
Canada (“SOCAN”’), which owns
AMLC’s intended vendor partner
DataClef.11¢ AMLC responded that
while Mr. Barker previously was in a
consulting position with SOCAN, that
relationship ended prior to AMLC’s
formation.115 AMLC acknowledges that
Mr. Price is the founder and CEO of
Audiam, a company acquired by a
SOCAN holding company, but asserts
that the companies are managed
separately and that “Audiam is not a
vendor and is not going to be one.” 116
AMLC also generally asserted that
AMLC’s board members currently have
‘“no ties or fiduciary responsibilities to
any shareholders.” 117

Taking all of this information into
account, both MLCI and AMLC have
adopted policies and procedures that
appear broadly consistent with the
statutory requirements on matters of
governance. Both submissions show a
serious commitment to transparency,
accountability, and the protection of
confidential information.118

With respect to the purported
conflicts of interest of individual board
members, although these claims raise
serious issues, they ultimately have
little impact on the Office’s evaluation
of the candidates’ proposals. Regarding
MLCT’s board composition, the Office
agrees that the unclaimed royalties
oversight committee will help mitigate
potential conflicts. As discussed below,
the Office expects ongoing regulatory
and other implementation efforts to
further extenuate the risk of self-interest
with respect to the distribution of
unclaimed accrued royalties. As to the
allegations regarding individual AMLC

111]d. at 19.

112 MLCI Reply at 30-32.

113NSAI Reply at 5.

114 MLCI Reply at 30-31.

115 AMLC Ex Parte Meeting Summary at 23
(AMLC further offered that “Mr. Barker continues
to have an arm’s-length business relationship with
SOCAN for certain collection activity”).

116 Id, Despite the assertion that Audiam has its
own management, AMLC does not state that the
Audiam board contains no SOCAN executives. See
id. (noting that Audiam’s board of directors
“includes non-SOCAN executives”).

117 Id

118 See, e.g., MLCI Proposal at 88-93; AMLC
Proposal at 17, 42, 78.

board members, a more substantial
explanation of the relevant business
relationships may be required if AMLC
were the candidate that otherwise most
nearly satisfied the statutory criteria.
The Office thus need not resolve
whether any specific affiliations of
AMLC board members would, in fact,
present material conflicts of interest
with respect to its intended primary
vendor.

More generally, the Copyright Office
appreciates that both proponents have
pledged to operate under bylaws that
will address conflicts of interest and
appropriate disclosures in accordance
with applicable state laws and
professional duties of care.11? Following
this designation process, and including
through the various statutorily required
rulemakings, the Register intends to
exercise her oversight role as it pertains
to matters of governance, including
through promulgation of regulations so
that the MLC’s bylaws include an
avenue to ensure that subsequent board
member selections are made in
compliance with all relevant legal
requirements.120

2. Endorsement and Support

As noted, the MLC must be “endorsed
by, and enjoy[ ] substantial support
from, musical work copyright owners
that together represent the greatest
percentage of the licensor market for
uses of such works in covered activities,
as measured over the preceding 3 full
calendar years.” 121 The Copyright
Office made two preliminary
interpretations regarding this clause in
the NOI.122 First, the Office explained
that because the section 115 license
applies to uses of phonorecords in the
United States, the relevant market is the
United States market for making and
distributing phonorecords of musical
works. Thus, endorsement may be
shown by including musical work
copyright owners located outside the
United States so long as they control the
relevant rights to works played or
otherwise distributed in the United
States. Second, the Office stated that
because the statute refers to support
from “musical work copyright owners,”
the relevant support should come from
parties who have a relevant ownership

119 See, e.g., Del. Code Ann. tit. 8, sec. 144(a);
N.Y. Not-for-Profit Corp. L. sec. 715.

120 See 17 U.S.C. 115(d)(12); see id. at
115(d)(3)(D)(1)()—(IV); see also H.R. Rep. No. 115—
651, at 5—6; S. Rep. No. 115-339, at 5; Conf. Rep.
at 4. The Office notes that many commenters
supported the Office performing a meaningful
oversight role to the extent permissible under the
statute. See, e.g., Maria Schneider Reply at 2—3;
SGA Reply at 7.

12117 U.S.C. 115(d)(3)(A)(ii).

122NOI at 65753.
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interest in the copyright to musical
works (or shares of such works), in
contrast to parties who do not possess
any ownership interest in musical
works but only the ability to administer
the works. Neither MLC candidate
disagrees with these conclusions.123

Under section 115(d)(3)(A)(ii), only
those copyright owners comprising a
portion of “the licensor market for uses
of such works in covered activities, as
measured over the preceding 3 full
calendar years,” count for purposes of
endorsement.?24 The Office also noted
in the NOI that it understood there
might be conflicting views regarding
how the indicia of endorsement and
support should be measured.?25 This
understanding proved correct, as MLCI
and AMLC offer competing
interpretations. While MLCI argues that
the measurement is to be based on
market share and licensing revenue,
AMLC disagrees. The Office will
address these disputed issues of
statutory construction before making its
evidentiary findings.

i. Statutory Interpretation
a. Candidates’ Views

AMLC argues that the endorsement
provision ‘“should be interpreted so that
the relevant ‘licensor market’ from
which the ‘greatest percentage’ is taken
is the endorsing group of copyright
owners who, via the greatest number of
licenses, have made musical works
available for covered activities as
measured over the preceding 3 full
calendar years.” 126 AMLC contends that
the statutory language is ambiguous but
that its reading is confirmed by the
legislative history. It notes that “[t]he
[Senate Judiciary] Committee explained
that the MLC should be ‘endorsed by
and enjoy][ ] support from the majority of
musical works copyright owners as
measured over the preceding three
years.””” 127 From this, AMLC asserts
that Congress intended that “the parties
eligible to endorse the proposed MLC
are the musical works copyright
owners.” 128

AMLC also points to a separate
provision of the statute, section
115(d)(3)(]), to argue that the
endorsement provision ““[clannot [r]efer

123 See AMLC Proposal at 46; MLCI Proposal at
96-97, 113-14.

124 MLCI agrees that a “relevant copyright owner”
is “an owner of musical works copyrights licensed
for covered activities over the preceding three full
calendar years.” MLCI Reply at 9.

125 NOI at 65753.

126 AMLC Proposal at 43 (emphasis omitted).

127 Id. at 46 (quoting S. Rep. No. 115-339, at 22)
(emphasis AMLC’s).

128 Id‘

to [m]arket [s]hare.” 129 Section
115(d)(3)(]) states that after unclaimed
accrued royalties have been held for the
requisite period of time, the MLC is to
distribute the royalties to identified
copyright owners “in a transparent and
equitable manner based on data
indicating the relative market shares of
such copyright owners as reflected in
reports of usage provided by digital
music providers for covered activities
for the periods in question.” 130 AMLC
notes that, unlike the endorsement
provision, section 115(d)(3)(]) expressly
refers to “‘relative market share.” In its
view, “[i]f Congress, in articulating the
endorsement criteria, intended for the
words ‘licensor market’ to mean
‘relative market share’ (or some
equivalent), Congress would have
included the words ‘relative market
share,” the methodology to calculate
same and the corresponding
confidentiality language it included
later on when specifically referring to
‘relative market share.””” 131

AMLC also makes the policy
argument that “[a]n inherent conflict of
interest would be created if the MLC
were primarily endorsed and/or
constituted by the largest and/or ‘major’
publishers” because, “[s]ince unclaimed
or ‘black box’ royalties are to be
distributed based on market share, those
publishers would be dis-incentivized to
account to independent songwriters and
independent publishers accurately, i.e.,
the major publishers would be
incentivized to create a larger ‘black
box’ from which they could then
participate.” 132 AMLC argues that
“[wl]ere [these copyright owners] to be
in control of such process, the resulting
situation would repeat the incentive
problem involving digital music
services that the statute intended to fix,”
and that “‘the purposes of the MMA
would not be best fulfilled if proper
incentives are not aligned.” 133

In AMLC’s view, because
‘“songwriters . . . are the greatest
number of copyright owners relevant to

129 [d, at 44.

13017 U.S.C. 115(d)(3)(J)(ID).

131 AMLC Proposal at 44—45 (emphasis omitted)
“Generally, statutory language should be internally
consistent and considered in light of full statutory
context. As such, courts will generally read as
meaningful ‘the exclusion of language from one
statutory provision that is included in other
provisions of the same statute.””’) (quoting Hamdan
v. Rumsfeld, 548 U.S. 557, 578 (2006), superseded
by statute on other grounds, Military Commissions
Act of 2006, Public Law 109-366, 120 Stat. 2600
(2006)).

132 [d. at 45.

133 Id. at 46 (contending that “copyright owners
controlling the greatest percentage of ‘relative
market share’ were not intended to be in control of
the process of locating and paying copyright owners
who are owed unclaimed royalties”).

and able to endorse an MLC,” 134
endorsement should be measured by
counting each musical work copyright
owner as one vote.135 As evidence of
such support, it relies on a list of (in
some cases, appending supporting
letters from) purported endorsers.136

In contrast, MLCI argues that the
endorsement provision is unambiguous,
and that the “only reasonable
interpretation . . . is that the collective
shall be the entity that has the
endorsement and support of copyright
owners that together received during the
statutory three-year period the largest
aggregate percentage of total mechanical
royalties of any entity seeking
designation as the collective.” 137 MLCI
primarily relies on the statutory text to
assert that “percentage of the . . .
market”” means ‘‘market share,”” that the
phrase “for uses of [musical] works in
covered activities” denotes a
measurement based on usage, and that
such usage should be measured by
looking at licensor revenue from
applicable royalty payments.138

MLCI contends that other potential
metrics—i.e., number of licenses,
number of copyright owners, and
number of musical works—are not
supported by the legislative history and
are unworkable as a practical matter.139
It disagrees with AMLC’s analysis of
section 115(d)(3)(J)’s use of the phrase
“relative market share,” arguing that
that section “supports, rather than
refutes, the fact that the endorsement
criterion looks to royalty market share,
as both are examples of the MMA’s use
of such market share to guide processes
under the statute.” 140

As a policy matter, MLCI suggests
“that the group of copyright owners
with the most royalties at stake—the
largest aggregate share of the royalty
pool that the collective will have [the]
authority to license—should voice who
is entrusted with that authority.” 141 It
would “make[ ] a mockery of the
language of the statute,” MLCI contends,
to construe the provision to mean that
“owners of musical works that are not
being streamed or earning royalties
could be deemed to have the same
market share as owners of works that are

134]d. at 46—47.

135 See AMLC Ex Parte Meeting Summary at 24
(“AMLC response is based on the number of
copyright owners, not the total number of
copyrights.”).

136 AMLC Proposal at 46—48, 94-107.

137 MLCI Proposal at 96; see also id. at 108; MLCI
Reply at 5 (“[TThe only reasonable reading of this
language is the plain English reading.”).

138 See MLCI Proposal at 107-113.

139]d. at 108-113; see MLCI Reply at 5-6.

140 MLCI Reply at 6-7.

141 MLCI Proposal at 107.
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streamed billions of times and earn
substantial royalties.”” 142

b. Copyright Office’s Analysis

Legal Interpretation. Taking all
comments into consideration, the
Copyright Office concludes that the
endorsement provision in section
115(d)(3)(A)(ii) mandates that the entity
designated as the MLC be endorsed and
supported by musical work copyright
owners that together earned the largest
aggregate percentage (among MLC
candidates) of total royalties from the
use of their musical works in covered
activities in the U.S. during the
statutory three-year period. In other
words, the Office agrees with MLCI that
the endorsement criterion is a plurality
requirement based on market share,
measured by applicable licensing
revenue. The Office draws this
conclusion from the plain meaning of
the statutory text, which, after careful
review of the statute as a whole, the
Office concludes is unambiguous.143

First, the phrase ““percentage of the

. . market” clearly refers to market
share; indeed, it is the actual definition
of “market share.” 144 And market share
is ordinarily calculated using earned
sales revenue.145 Here, the statute makes
clear that endorsement is a metric of
“licensor” revenue earned specifically
“for uses of [musical] works in covered

142]d. at 110, n.31.

143 See Star Athletica, L.L.C. v. Varsity Brands,
Inc., 137 S. Ct. 1002, 1010 (2017) (“We thus begin
and end our inquiry with the text, giving each word
its ordinary, contemporary, common meaning.”)
(internal quotation marks omitted). AMLC
incorrectly suggests that the Office “has
acknowledged an ambiguity in the statute.” AMLC
Proposal at 46. The Office only acknowledged that
“there may be conflicting views” on the matter. NOI
at 65753.

144 See, e.g., Market Share, Merriam-Webster,
https://www.merriam-webster.com/dictionary/
market%20share (last visited June 24, 2019)
(Market share is “the percentage of the market for
a product or service that a company supplies.”);
Market Share, Investopedia, https://
www.investopedia.com/terms/m/marketshare.asp
(last visited June 24, 2019) (‘“‘Market share
represents the percentage of an industry, or a
market’s total sales, that is earned by a particular
company over a specified time period.”).

145 See, e.g., Market Share, Merriam-Webster,
https://www.merriam-webster.com/dictionary/
market%20share (last visited June 24, 2019) (noting
the formula for market share as “Market Share =
(Particular Company’s Sales Revenue in Time
Period X)/(Relevant Market’s Total Sales Revenue
in Time Period X)’); Market Share, Investopedia,
https://www.investopedia.com/terms/m/
marketshare.asp (last visited June 24, 2019) (noting
that in calculating a company’s market share, you
must “divide the company’s total revenues by its
industry’s total sales’’); Market Share, The
American Heritage Dictionary of the English
Language, https://ahdictionary.com/word/
search.html?q=market+share (last visited June 24,
2019) (Market share is “[t]he proportion of industry
sales of a good or service that is controlled by a
company.”).

activities.” 146 Moreover, Congress’s
inclusion of the phrase “uses of
[musical] works” suggests that the
proper metric is one of licensing
revenue (i.e., royalties), rather than
numbers of licenses, copyright owners,
or works. Under the compulsory license,
royalties are calculated based on use,
suggesting that Congress intended to
define the market for ““uses’ according
to the royalty revenues generated.14”

In contrast, counting up just the
number of endorsing copyright
owners—from an amateur part-time
songwriter whose works have been
streamed a handful of times to a major
music publisher that has earned
millions of dollars from millions of
streams of millions of works—says
nothing about the actual “uses of [the
owners’ musical] works.” Such an
interpretation impermissibly reads that
language out of the statute.148 Similarly,
looking only to the number of works
owned by endorsing copyright owners
would not accurately reflect use because
it does not differentiate between works
streamed once or twice and works
streamed millions of times. In the
Office’s view, the same kinds of
problems exist with counting the
number of licenses.

The Office is unpersuaded by AMLC’s
argument concerning section
115(d)(3)(J). There is no substantive
distinction between the use of “market
share[ ]” in that provision and the use of
“percentage of the . . . market” in the
endorsement provision. One is the very
definition of the other. AMLC relies
upon the canon of statutory
interpretation under which Congress is
presumed to have acted intentionally
when it excludes “language from one
statutory provision that is included in
other provisions of the same statute.” 149
But that canon is inapplicable here, as
the cases AMLC cites involve only the
wholesale omission of an item from a
statutory provision; 150 they do not
speak to situations where, as here, there

14617 U.S.C. 115(d)(3)(A)(ii).

147 See 37 CFR 385.11, 385.21. MLCI notes that
“[plractically speaking, a metric based on user
usage is going to align with a metric based on
licensor revenues, as the statutory royalty rates for
both streaming and downloading are tied to usage,”
and that ““a musical work with more usage will
wind up with more royalty revenues.” See MLCI
Proposal at 111-12 & n.34. While not all uses are
subject to the same royalty rate, the royalties are
nonetheless connected to use.

148 See, e.g., Advocate Health Care Network v.
Stapleton, 137 S. Ct. 1652, 1659 (2017) (“Our
practice . . .1is to give effect, if possible, to every
clause and word of a statute.”) (internal quotation
marks omitted).

149 AMLC Proposal at 44 (citing Hamdan, 548
U.S. at 578).

150 See Hamdan, 548 U.S. at 578-79; City of Chi.
v. Envtl. Def. Fund, 511 U.S. 328, 334-37 (1994).

is no omission and Congress merely
used synonyms.151

The Office is likewise unpersuaded
that these synonyms should be read
differently simply because the
unclaimed royalties provision contains
different details regarding calculation
and confidentiality than the
endorsement provision. While both
provisions use a similar market share
metric, the contexts are different, such
that it makes sense that Congress would
provide different instructions. Section
115(d)(3)(J) explains how the MLC is to
distribute unclaimed royalties after the
blanket license becomes available. It is
unsurprising that Congress would
provide detailed requirements to govern
how those payments are to be allocated.
In contrast, the designation of an entity
to be the MLC involves a higher-level
inquiry into the aggregate market share
of each candidate’s endorsing copyright
owners. Congress could have given the
Office detailed instructions as to how to
perform this analysis, but it instead left
the matter to the Office’s expertise and
reasonable discretion. There is nothing
inconsistent with Congress establishing
differing approaches to accomplishing
these different tasks.

The legislative history does not
counsel differently. The relevant
language, which appears in House and
Senate Judiciary Committee Reports,
states that the MLC must be “endorsed
by and enjoy[ ] support from the
majority of musical works copyright
owners as measured over the preceding
three years.” 152 This language can best
be understood as an imprecise summary
of the statutory text, for if it is taken
literally, it directly conflicts with the
statute, which refers to “endorse[ment]
byl[]land . . . substantial support from|]
musical work copyright owners that
together represent the greatest
percentage of the licensor market for
uses of such works in covered
activities.”” 153 For the statute to mean
what the legislative history seems to
say, ‘“‘substantial”’ could be deleted,
“greatest percentage’” would need to be
replaced with “majority,” and “‘of the
licensor market for uses of such works
in covered activities” could also be
deleted. It does not seem reasonable for
the Office to interpret the statute in this
way.154

151 See, e.g., United States v. Sioux, 362 F.3d
1241, 1246 (9th Cir. 2004) (“It is an elementary
principle of statutory construction that similar
language in similar statutes should be interpreted
similarly.”).

152H.R. Rep. No. 115-651, at 26; S. Rep. No. 115—
339, at 22; see also Conf. Rep. at 18 (similar).

15317 U.S.C. 115(d)(3)(A)(ii).

154 See, e.g., Nat’l Ass’n of Mfrs. v. Dep’t of Def.,
138 S. Ct. 617, 634 n.9 (2018) (“[Almbiguous


https://www.merriam-webster.com/dictionary/market%20share
https://www.merriam-webster.com/dictionary/market%20share
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https://www.merriam-webster.com/dictionary/market%20share
https://ahdictionary.com/word/search.html?q=market+share
https://ahdictionary.com/word/search.html?q=market+share
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https://www.investopedia.com/terms/m/marketshare.asp
https://www.investopedia.com/terms/m/marketshare.asp
https://www.investopedia.com/terms/m/marketshare.asp

Federal Register/Vol.

84, No. 130/Monday, July 8, 2019/Rules and Regulations

32283

Policy Considerations. With respect to
AMLC'’s policy arguments, they mirror
the same conflict-of-interest concerns
raised by AMLC and discussed in
connection with board composition.
The Office takes these concerns
seriously, but they do not compel a
different interpretation of the plain text
of the statute.155 Rather, there are other
ways that the statute addresses these
issues and protects smaller independent
songwriters, as the following examples
illustrate.156

First, the statute provides for equal
representation of musical work
copyright owners and professional
songwriters on the unclaimed royalties
oversight committee, which is charged
with “establish[ing] policies and
procedures for the distribution of
unclaimed accrued royalties and
accrued interest.” 157 By law, any
copyright owner receiving such a
distribution must pay or credit to an
individual songwriter no ‘“‘less than 50
percent of the payment received by the
copyright owner attributable to usage of
musical works (or shares of works) of
that songwriter.” 158

Second, the statute requires the MLC
to undertake a number of duties with
respect to unclaimed royalties,
including maintaining a public online
list of unmatched musical works
through which ownership can be

legislative history cannot trump clear statutory
language.”) (internal quotation marks omitted); R.R.
Comm’n of Wis. v. Chi., Burlington & Quincy R.R.
Co., 257 U.S. 563, 589 (1922) (“‘Committee reports
and explanatory statements of members in charge
made in presenting a bill for passage have been held
to be a legitimate aid to the interpretation of a
statute where its language is doubtful or obscure.
But when taking the act as a whole, the effect of

the language used is clear to the court, extraneous
aid like this can not control the interpretation. Such
aids are only admissible to solve doubt and not to
create it.”” (internal citations omitted)); see also
Pattern Makers’ League of N. Am., AFL-CIO v.
N.L.R.B., 473 U.S. 95, 112 (1985) (finding
“ambiguous legislative history” to “fall[] far short
of showing that the [agency’s] interpretation of the
[statute] is unreasonable”).

155 Cf. Fourth Estate Pub. Benefit Corp. v. Wall-
Street.com, LLC, 139 S. Ct. 881, 892 (2019) (noting
that “the statutory scheme has not worked as
Congress likely envisioned,” but that “‘[u|nfortunate
as [that] may be, that factor does not allow us to
revise [the statute’s] congressionally composed
text”).

156 See SGA Reply at 3 (“SGA is far more
concerned with ensuring that music creator rights
are fully protected against conflicts of interest and
impingements upon the rights and interests of
songwriters and composers under all
circumstances, than in supporting one or the other
candidate vying to be selected as the Mechanical
Collective.”).

15717 U.S.C. 115(d)(3)(D)(v), (d)(3)(D(i).

158 Id. at 115(d)(3)(J)(iv)(I); see also S. Rep. No.
115-339, at 14 (“The 50% payment or credit . . .
is intended to be treated as a floor, not a ceiling,
and is not meant to override any applicable
contractual arrangement providing for a higher
payment or credit of such monies to a songwriter.”).

claimed.?5® The MLC must “‘engage in
diligent, good-faith efforts to publicize,
throughout the music industry,” the
existence of the MLC, procedures to
claim unclaimed royalties, any transfer
of royalties under section 115(d)(10)(B),
and any pending distribution of
unclaimed accrued royalties and
accrued interest not less than 90 days
before distribution.160 More generally,
the statute expressly requires the MLC
to “ensure that the policies and
practices of the [MLC] are transparent
and accountable.” 161 The MLGC must
issue a detailed annual report, including
describing “how royalties are collected
and distributed,” and “‘the efforts of the
[MLC] to locate and identify copyright
owners of unmatched musical works
(and shares of works).” 162 And every
five years, the MLC must retain an
independent auditor to “examine the
books, records, and operations of the
[MLC]” and prepare a report addressing,
among other things, “the
implementation and efficacy of
procedures” “for the receipt, handling,
and distribution of royalty funds,
including any amounts held as
unclaimed royalties,” and ““‘to guard
against fraud, abuse, waste, and the
unreasonable use of funds.” 163

Third, the Copyright Office has been
provided with “broad regulatory
authority” to conduct proceedings as
necessary to effectuate the statute with
the Librarian’s approval.164 In addition
to the regulations that the Office is
specifically directed to promulgate, the
legislative history contemplates that the
Office will “thoroughly review(]”
policies and procedures established by
the MLC.165 The legislative history
suggests that the Office promulgate the
necessary regulations in a way that
“balances the need to protect the
public’s interest with the need to let the
new collective operate without over-
regulation.” 166 The Office intends to
conduct its oversight role in a fair and
impartial manner; songwriters are
encouraged to participate in these future
rulemakings.

Fourth, the MLC must be redesignated
every five years.167 In the legislative
history, Congress explained that

15917 U.S.C. 115(d)(3)(J)(iii)(T).

160 Id. at 115(d)(3)(J)(iii)(I).

161 Id. at 115(d)(3)(D)(ix)(I)(aa).

162 Id. at 115(d)(3)(D)(vii)(bb), (hh).

163 Id. at 115(d)(3)(D)(ix)(IT).

164 H.R. Rep. No. 115-651, at 5-6; S. Rep. No.
115-339, at 5; Conf. Rep. at 4; see 17 U.S.C.
115(d)(12).

165 H.R. Rep. No. 115-651, at 5-6; S. Rep. No.
115-339, at 5; Conf. Rep. at 4; see 17 U.S.C.
115(d)(12).

166 H.R. Rep. No. 115-651, at 14; S. Rep. No. 115—
339, at 15; Conf. Rep. at 12.

16717 U.S.C. 115(d)(3)(B)(ii).

“evidence of fraud, waste, or abuse,
including the failure to follow the
relevant regulations adopted by the
Copyright Office, over the prior five
years should raise serious concerns
within the Copyright Office as to
whether that same entity has the
administrative capabilities necessary to
perform the required functions of the
collective,” and that in such cases, the
Office should consider selecting a new
entity “even if not all criteria are met
pursuant to section 115(d)(3)(B)(iii).” 168
The Office thus agrees that ““it seems
highly implausible . . . that Congress
intended that the ‘licensor market
support’ criterion be the primary,
deciding factor as to whether a full
investigation and analysis by the
Register and the Copyright Office of
each serious [MLC] candidate is
necessary.”” 169 The Office believes that,
among other scenarios, if the designated
entity were to make unreasonable
distributions of unclaimed royalties,
that could be grounds for concern and
may call into question whether the
entity has the “administrative and
technological capabilities to perform the
required functions of the [MLC].” 170

Fifth, Congress has asked the Office to
study the issue of unclaimed royalties
and to provide a report by July 2021 that
recommends best practices for the MLC
to identify and locate copyright owners
with unclaimed royalties, encourage
copyright owners to claim their
royalties, and reduce the incidence of
unclaimed royalties.17* The MLC must
give “substantial weight” to these
recommendations when establishing its
procedures to identify and locate
copyright owners and to distribute
unclaimed royalties.172

Sixth, in addition to the various ways
the MLC is required to publicize
unclaimed royalties, 173 the DLC must
assist with publicity for unclaimed
royalties by encouraging digital music
providers to publicize information on
the existence of the MLC and on
claiming royalties on websites and
applications, and conducting in-person
outreach activities with songwriters.174
The Copyright Office, too, is tasked with
engaging in public outreach and

168 H.R. Rep. No. 115-651, at 6; S. Rep. No. 115—
339, at 5-6; Conf. Rep. at 4.

169 SGA Reply at 9.

17017 U.S.C. 115(d)(3)(A)(iii).

171 Public Law 115-264, sec. 102(f), 132 Stat. at
3722-23.

172 Id. at sec. 102(f)(2), 132 Stat. at 3723.

17317 U.S.C. 115(d)(3)(J)(iii) (including
maintenance of an online list of unmatched works
through which ownership can be claimed,
notification prior to any distribution, and
participation in music industry conferences and
events).

174 Id. at 115(d)(5)(C)E)(VID), (d)(5)(C)(iii).
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educational activities that must
specifically include “educating
songwriters and other interested
parties” about how ““a copyright owner
may claim ownership of musical works
(and shares of such works)” and how
“royalties for works for which the
owner is not identified or located shall
be equitably distributed to known
copyright owners.” 175

Finally, the Office suggests there may
be other reasons for the statutory
requirement that the MLC enjoy
“substantial support” from the largest
market share of musical work copyright
owners. Without minimizing the
importance of ensuring that
unidentified copyright owners have the
opportunity to come forward and
effectively claim their works to receive
accrued royalties, there are other duties
of the MLC that also serve the
paramount goal of “ensuring that a
songwriter actually gets paid.” 176 As
MLCI notes, already identified copyright
owners have an interest in ensuring the
efficient and accurate collection and
distribution of royalties.177 Further, the
MLC will participate in proceedings
before the CRJs, and having the support
of publishers with prior experience
before the CRJs may be beneficial.
Establishment of the statutorily-required
database will likely also benefit from
initial support of music publishers and
other relevant copyright owners with
large quantities of authoritative versions
of data for works that together will
comprise the bulk of royalty
distributions.178 As these examples
illustrate, having strong support from
key copyright owners may assist in
ensuring that the MLC is in the best
possible position to succeed in
effectively carrying out the whole of its
assigned responsibilities.

ii. Evidentiary Findings
a. Market Share

With respect to the information
submitted in the proceeding, AMLC
does not provide market share data for
its endorsing copyright owners. Nor do
its endorsers provide sufficient
information from which the Office can
reasonably determine their aggregate
applicable market share. In contrast,

175 Public Law 115-264, sec. 102(e)(2), 132 Stat.
at 3722.

176 164 Cong. Rec. S6292, 6292 (daily ed. Sept. 25,
2018) (statement of Sen. Hatch).

177 MLCI Proposal at 107.

178 For example, a number of MLCI’s largest
endorsers state that each intends to work with MLCI
to incorporate its musical work data into the
musical works database. See, e.g., MLCI Proposal at
Exs. 11-B-2 (Sony/ATV Music Publishing), 11-C—
2 (Kobalt Music Publishing America, Inc.), 11-N—

2 (Warner/Chappell Music, Inc.), 11-P-2 (Universal
Music Publishing Group).

MLCI provides multiple data points
regarding the market share of its
endorsers.

For purposes of calculating market
share, MLCI counts 132 musical work
copyright owners it calls the
“Supporting Copyright Owners.”” 179
According to MLCI:

The Supporting Copyright Owners include
copyright owners of all sizes who own the
relevant rights in musical works covering the
spectrum of musical genres—including pop,
rap, hip hop, R&B, country, rock, metal,
reggae, folk, electronic, jazz, classical—and
from every era—including popular current
hits and “evergreen standards.” Their sizes
range from major music publishers who own
the relevant rights to millions of songs, to
small, family-owned companies that focus on
a particular genre or sub-genre. The
Supporting Copyright Owners own the
mechanical rights to, at a minimum, well
over seven million musical works.18°

A sworn declaration from David M.
Israelite of the NMPA states that the
Supporting Copyright Owners “ownl| |
the U.S. mechanical rights to millions of
works” and “have confirmed that they
exclusively endorse MLC[I] to be the
collective, and have pledged to provide
substantial support to MLC[I].” 181 A
group endorsement letter from the
Supporting Copyright Owners further
states that they ““all own, and have
during the preceding three years owned,
exclusive rights to license musical
works for use in covered activities in the
United States and have licensed those
rights to digital music providers.” 182
The Supporting Copyright Owners thus
appear to be relevant copyright owners
who may be counted for endorsement
purposes. While MLCI states that it is
also endorsed by “over 2,400
songwriters”’—of whom “[o]ver 1,400”
“have reported that they are self-

179 Id. at 98.

180 Id, (citations omitted); see id. at Ex. 11-8—9
(stating that “‘a partial count of information
obtained from less than half of the Supporting
Copyright Owners shows that together they own
(now and over the preceding 3 full calendar years)
the right to reproduce and distribute over 7.3
million musical works in Section 115 covered
activities in the U.S.”) (declaration of David M.
Israelite).

181[d, at Ex. 11-5.

182 [d, at Ex. 11-A—1; see, e.g., id. at Ex. 11-B—

1 (“Sony owns the exclusive rights to license
millions of musical works written by tens of
thousands of songwriters, including for use in
Section 115 covered activities. Sony has for well
over the last three years licensed these rights to
digital services through the Section 115 compulsory
licensing process and, in some cases, through
voluntary licenses.”); id. at Ex. 11-D-1 (“Reel
Muzik Werks is the owner or the exclusive licensee
of the rights to engage and to license others to
engage in Section 115 covered activities . . . . Reel
Muzik Werks has during the last three full calendar
years licensed its rights in and to musical works to
digital music providers for use in covered
activities.”).

published songwriters, meaning they are
not signed to or affiliated with a music
publisher and manage their own
musical work copyrights”’—they are not
included in MLCI’s market share
calculations.183

According to MLCI, “[ilndustry data,
including revenue information that
NMPA collects from its members on an
annual basis and publicly available
data, demonstrates that the Supporting
Copyright Owners represent between
85% and 90% of the licensor market for
all uses of musical works during the
[statutory three-year period from 2016
through 2018].” 184 Additionally, Mr.
Israelite’s declaration provides data
from Billboard Magazine showing the
average combined market share of
Supporting Copyright Owners appearing
in Billboard’s quarterly top ten rankings
of music publishers over the last three
years to be 87.83%.185

Mr. Israelite states that these data
figures are ‘““a fair proxy for estimating
the Supporting Copyright Owners’
market share for uses of musical works
in covered activities, as there is no
reason to believe that the Supporting
Copyright Owners’ market share for uses
of their musical works in covered
activities should deviate significantly
from their market share for their uses of
musical works generally.” 186 In
support, MLCI states that “NMPA was
able to confirm from information
regarding the U.S. mechanical royalties
paid by Apple Music and Spotify—the
largest and most popular services in the
market—that the Supporting Copyright
Owners have together received the
substantial majority of total mechanical
royalties for uses of musical works in
covered activities in the U.S. during the
[statutory three-year period from 2016
through 2018].”” 187 As discussed below,
Digital Licensee Coordinator, Inc.
(“DLCTI”) follows a similar market share-
based approach to establish its
endorsement by digital music providers
and significant non-blanket licensees.188

AMLC does not contest these market
share figures; indeed, a comment
supporting AMLC submitted on behalf

183 [d. at 98—99 & n.22.

184 Id, at 99 (citation omitted); see also id. at Ex.
11-5-7 (declaration of David M. Israelite).

185 Jd. at Ex. 11-6—7. The Office notes that
Billboard appears to only “measure the market
share . . . of the top 100 radio airplay songs.” See,
e.g., Ed Christman, Music Publishers’ 4th Quarter
Report: Top 3 Companies Have the Same No. 1
Song, Billboard (Feb. 3, 2017), https://
www.billboard.com/articles/business/7677913/
music-publishers-4th-quarter-report.

186 MLCI Proposal at Ex. 11-7.

187 Id. at 99-100; see also id. at Ex. 11-7-8
(describing methodology) (declaration of David M.
Israelite).

188 See DLCI Proposal at 4-7.
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of a group of songwriters that includes
two AMLC board members concedes
that “Sony/EMI, Warner, and
Universal’—each of which exclusively
endorse MLCI—"‘control about 65% of
the market for music publishing.” 189
The Office notes that other sources
confirm that MLCI is supported by a
majority of the music publishing
market; according to Music &
Copyright’s annual survey “based on
revenue,” Sony,19° Universal, and
Warner/Chappell together had an
average combined global market share of
58.65% for 2017 and 2018.191

Based on the foregoing, the Office
finds that there is substantial evidence
to demonstrate that MLCI is endorsed
and supported by the required plurality
of relevant endorsing copyright owners,
based on applicable market share. Given
the overwhelming majority market share
of MLCI’s Supporting Copyright Owners
and the data from Apple Music and
Spotify, and in the absence of any
evidence to the contrary, the above-
discussed market share figures appear
more likely than not to be a sufficient
proxy for estimating market share based
on royalties earned from covered
activities in the U.S. Even if that were
not the case, the Office finds, based on
the foregoing, that MLCI would still be
“the entity that most nearly fulfills”’ the
section 115(d)(3)(A)(ii) qualification.192

b. Number of Copyright Owners

In any event, even under the metric
for which AMLC provides evidence—
number of copyright owners—AMLC
would not be the candidate that satisfies
the endorsement provision.

The Office received comments from a
significant portion of the music
industry, voicing support for either
MLCI or AMLC. Endorsements came
from a diverse array of large and small
publishers 193 as well as from thousands
of songwriters from across the country
and beyond representing virtually every
major genre, including pop, hip hop,
rap, rock, country, R&B, alternative,
electronic, dance, folk, jazz, classical,
Broadway/musical theatre, blues,
Christian, gospel, Latin, bluegrass, and

189 Robert Allen Reply at 6.

190 See Global Recorded-music and Music
Publishing Market Share Results for 2018, Music &
Copyright (May 8, 2019), https://musicand
copyright.wordpress.com/2019/05/08/global-
recorded-music-and-music-publishing-market-
share-results-for-2018/.

191 Id. (this calculation includes figures from
Sony/ATV, Sony Music Publishing Japan, and EMI
Music Publishing and includes all revenue, not just
for covered activities).

19217 U.S.C. 115(d)(3)(B)(iii).

193 See, e.g., MLCI Proposal at 98, Ex. 11-A-X;
KDE LLC Reply at 1 (supporting AMLC); Secretly
Publishing Reply at 1 (supporting MLCI).

soul.194 These songwriters include
writers of #1 hit songs, Grammy Award
winners and nominees, a Rock and Roll
Hall of Fame inductee, members of the
Nashville Songwriters Hall of Fame,
film and television composers, and
numerous less established or part-time
writers.

The Office also heard from a broad
assortment of trade groups and other
organizations (some of which the Office
understands to be members or
subgroups of each other) representing
publisher and songwriter interests.
Groups listed as supporting AMLC
include international alliances and
collectives like the Music Creators of
North America (“MCNA”), European
Composer and Songwriter Alliance,
Pan-African Composers’ and
Songwriters’ Alliance, Asia-Pacific
Music Creators Alliance, and Alianza
Latinoamericana de Compositores y
Autores de Musica, and other groups
like the Songwriters Guild of America,
Screen Composers Guild of Canada,
American Composers Forum, and Music
Answers.195 Groups listed as supporting
MLCI include the National Music
Publishers’ Association, Association of
Independent Music Publishers,
International Confederation of Music
Publishers, Nashville Songwriters
Association International, Songwriters
of North America, Music Publishers
Association, American Composers
Alliance, Gospel Music Association,
Church Music Publishers Association,
Americana Music Association,
Copyright Alliance, and Creative
Future.196 In addition, performing rights
organizations ASCAP, BMI, SESAC, and
Global Music Rights all endorse MLCI,
as do many representatives from the
recorded music industry, including the
Recording Industry Association of
America, the American Association of

194 See, e.g., AMLC Proposal at 47-75; MLCI
Proposal at Exs. 5—-A, 6—10; Robert Allen Reply;
Board of Directors of NSAI Reply; Maria Schneider
Reply; Spence Burton Reply; Michael Busbee Reply;
Britt Daley Reply; Barry DeVorzon Reply; Jerry
Emanuel Reply; Beckie Foster Reply; Jan Garrett
Reply; Ben Glover Reply; Dan Gutenkauf Reply;
John Harding Reply; Aaron Johns Reply; Brett Jones
Reply; Amy Kinast Reply; Wayne Kirkpatrick
Reply; Sonia Kiva Reply; Bill LaBounty Reply;
David Lauver Reply; Daniel Leathersich Reply;
Alejandro Martinez Reply; Dennis Matkosky Reply;
Steve Miller Reply; Clay Mills Reply; Vincent
Mullin Reply; Kerry Muzzey Reply; Rick Nowels
Reply; Melissa Peirce Reply, Jim Photoglo Reply;
Deric Ruttan Reply; Jerry Schneyer Reply; Joie Scott
Reply; Pamela Schuler Reply; Karen Sotomayor
Reply; Miki Speer Reply; Even Stevens Reply; Paris
Strachan Reply; Eleisa Trampler Reply; Kelly
Triplett Reply; Danny Wells Reply; Anna Wilson
Reply.

195 AMLC Proposal at 47—48; see generally id. at
94-107.

196 MILCI Proposal at 100, Ex. 11-X; International
Confederation of Music Publishers Reply at 1.

Independent Music, the major record
labels, and SoundExchange.197 Lastly,
in one of the few comments from an
organization that waited to review the
proposals before endorsing a candidate,
the Recording Academy, whose
membership includes “thousands of
working songwriters and composers,
many of whom are independent, self-
published, or unaffiliated songwriters,”
states that it “‘believes that the MLC[I]
submission is best equipped to satisfy
the statutory requirements of the
MMA.” 198

As noted above, and as both
candidates agree, not every commenter
can be counted for purposes of the
endorsement provision—even under
AMLC’s interpretation. If the statue
were to require only a headcount, it
would still be a headcount of relevant
copyright owners. In this proceeding,
some endorsers, for example, are
attorneys that give no indication that
they are also relevant copyright
owners.199 Some endorsers do not give
any indication of their connection to the
industry.2°0 And some endorsers who
state that they are songwriters are not
clear about whether they are also
relevant copyright owners for their
songs.291 Many of the endorsements
contain ambiguities such as these.

A separate issue concerns the
treatment of the international alliances,
performing rights organizations, trade
groups, and other endorsing
organizations. MLCI does not contend
that these types of organizations are
relevant copyright owners.202 AMLC, on
the other hand, appears to count not
only each of its supporting
organizations, but the individual
members of each of those
organizations.203 MLCI strongly
disapproves of this approach.29¢4 The
Office finds it difficult to credit these
purported endorsements, as there is
insufficient evidence to demonstrate
that every member of each of these

197 MLCI Proposal at 100, Ex. 11-X

198 Recording Academy Reply at 1, 3.

199 See, e.g., Jay A. Rosenthal et al. Reply.

200 See, e.g., Jared Burton Reply; Brandon Dudley
Reply; Earl Vickers Reply.

201 See, e.g., Ashley Gorley Reply; Chris Myers
Reply; Jeff Rodman Reply; Chris Xefos Reply.

202 See MLCI Proposal at 100, Ex. 11-9 (referring
to them as “non-musical work copyright owner|[]
groups”’).

203 See AMLC Proposal at 47—48 (claiming its
endorsers “represent hundreds of thousands of
separate and unique music publishers whose music
is distributed on digital streaming services in the
United States”).

204 See MLCI Reply at 11 (“MLCII] would never
claim that, simply by virtue of a trade group
endorsement, each songwriter and publisher
member of the trade group can be deemed to
endorse and support MLCII], as that would be
misleading.”).
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organizations actually endorses AMLC.
While surely each referenced
association on a general level represents
the interests of their members, none of
AMLC’s group endorsements indicate
that they have the authority to endorse
an MLC candidate on their members’
behalf. For example, the submissions do
not indicate that any kind of resolution
to endorse was passed by their
members, and if one was, whether their
members voted unanimously (as would
be necessary to claim that every member
should be counted). In many cases,
moreover, it is difficult to tell whether
the endorsements are submitted on
behalf of the organization, or from
individuals associated with the
organizations acting in their personal
capacities or in their capacity as an
individual board member.295 In fact,
two organizations listed by AMLC as
endorsers in its proposal subsequently
disavowed the purported endorsements
and clarified that they do not in fact
support AMLC.206

If the Office were to credit these kinds
of endorsements, it would raise
unresolvable practical problems. For
many of these organizations, no
membership numbers are provided,207
and for others, only an indefinite range
or rounded figure is given, making a
precise headcount impossible.208

205 See, e.g., AMLC Proposal at 95 (letter from the
Chairman of the Asia-Pacific Music Creators
Alliance, providing no information about the
organization or its membership, and stating that “I
hereby voice my support to”” AMLC) (emphasis
added); id. at 98 (same with respect to Alianza
Latinoamericana de Compositores y Autores de
Musica); id. at 103 (same with respect to Pan-
African Composers’ and Songwriters’ Alliance); see
also AMLC Ex Parte Meeting Summary at 24
(“Some [organizational] endorsements were
interpreted to be an endorsement by the individual,
and others on behalf of the entire membership.”).

206 See APRA AMCOS Reply at 1 (clarifying that
APRA AMCOS does not endorse AMLC and was
“misrepresented in the AMLC’s submission,” and
that the letter appended to AMLC’s proposal was
“signed by a single writer director of the APRA
board and does not represent the commitment or
support of our organization, nor does the letter state
anywhere that APRA itself has offered any such
institutional endorsement’); Statement from CISAC
and CIAM on the U.S. Music Licensing Collective,
International Confederation of Societies of Authors
and Composers (Apr. 5, 2019), https://
www.cisac.org/Newsroom/Articles/Statement-from-
CISAC-and-CIAM-on-the-U.S.-Music-Licensing-
Collective (“For the avoidance of doubt and in view
of the different rumours circulating, CIAM and
CISAC wish to clarify that the organisations have
not endorsed either of the competing companies for
the U.S. MLC.”).

207 See, e.g., AMLC Proposal at 95 (Asia-Pacific
Music Creators Alliance); id. at 98 (Alianza
Latinoamericana de Compositores y Autores de
Musica); id. at 102 (Society of Authors and
Composers of Colombia); id. at 104 (Screen
Composers Guild of Canada); id. at 106
(ABRAMUS/ALCAM).

208 See, e.g., id. at 99 (stating that European
Composer and Songwriter Alliance ‘‘represents over

Additionally, without a list of member
names, the Office cannot determine
whether individual members are being
counted more than once due to
membership in multiple endorsing
organizations or because the individual
filed his or her own comment with the
Copyright Office directly.299 By not
identifying purported endorsing
members, the possibility also exists for
conflicting endorsements.210 For
example, AMLC board members Zoe
Keating, Maria Schneider, and Rick
Carnes appear to be affiliated with
ASCAP,211 which endorses MLCIL. These
individuals presumably would object to
MLCI counting them among its
endorsers merely because ASCAP has
endorsed MLCL

Lastly, AMLC’s proposal refers to
100+ various individual composers/
writers/publishers/organizations who
have signed an AMLGC endorsement
document” and “600+ endorsements via
[the] AMLC website,” which suffer from
the same kinds of practical problems.212
Because these individuals are not
specifically identified, the Office cannot
determine their precise number or if any
of them additionally submitted
comments directly to the Office such
that they may be counted more than
once.

Nonetheless, even if these ambiguities
are resolved in favor of counting each
endorsement (except for the individual
members of the endorsing organizations
discussed above and the two
organizations that repudiated their
purported endorsements), AMLC still
would have substantially fewer
endorsements than MLCI.213 Applying

50,000 professional composers and songwriters”);
id. at 100 (stating that MCNA has an “approximate
collective membership of between 7,500 to 8,500
songwriters and composers”); id. at 105 (stating that
Music Answers has “more than 3,500 supporters”);
SGA Reply at 1 (“membership ranges between 3,500
and 5,000 members”’).

209 For example, it seems that the memberships of
SGA and Screen Composers Guild of Canada may
be subsumed within the membership of MCNA. See
AMLC Proposal at 100 (listing SGA and SCGC as
“member organizations” of MCNA).

210 While the Office made clear in the NOI that
endorsements need not be exclusive, this is a
different issue that speaks to whether the candidate
is in fact supported by an individual.

211 See Sue (or In a Season of Crime), ACE
Repertory, https://www.ascap.com/repertory#ace/
search/workID/888244289 (last visited June 24,
2019) (listing Maria Schneider’s PRO affiliation as
ASCAP); Across the Street (Live), ACE Repertory,
https://www.ascap.com/repertory#ace/search/
workID/886237406 (last visited June 24, 2019)
(listing Zoe Keating’s PRO affiliation as ASCAP);
Hangin Around, ACE Repertory, https://
www.ascap.com/repertory#ace/search/workID/
380230553 (last visited June 24, 2019) (listing Rick
Carnes’s PRO affiliation as ASCAP).

212 AMLC Proposal at 48.

213 The Office’s methodology was as follows.
First, the Office counted all endorsements provided

these assumptions, AMLC would have
around 1,000 endorsements, while
MLCI would have about three times that
number. Even if based only on MLCI’s
Supporting Copyright Owners and the
songwriters listed in MLCI’s proposal
who identified as self-published, MLCI
would still have hundreds more
endorsers than all of the comments
submitted in support of AMLC. Thus,
under both the proper metric of market
share, and the alternative metric of
number of copyright owners, MLCI is
the candidate that satisfies the
endorsement requirement.

As noted in conclusion below, the
MMA was enacted only after an
extensive effort to build consensus
amongst musical work copyright owners
and songwriters with various,
sometimes competing, interests. The
Register expects that the designated
MLC will endeavor to equally represent
the interests of those who did not
endorse it, and that interested sides will
continue to come together to make the
implementation of this historic new
licensing scheme a success, building
upon the cooperative spirit that
facilitated the MMA'’s passage.214

3. Administrative and Technological
Capabilities

The statute requires that the
designated entity “has, or will have
prior to the license availability date, the
administrative and technological
capabilities to perform the required
functions of the mechanical licensing
collective.” 215 The NOI requested that
each proposal include specific
information to demonstrate the
candidate’s ability to meet this

by AMLC and MLCI in their respective proposals,
including counting all proposed board and
committee members. Then, the Office counted
every endorsement contained in other comments.
The Office did not, however, count the individual
members of any endorsing groups or organizations
for the reasons stated above. To be as equitable as
possible, the Office treated every endorsement as
coming from a relevant copyright owner, except
where the record affirmatively stated otherwise.
Because AMLC did not provide the identities of the
bulk of their endorsers, the Office could not
compare most of the endorsers from AMLC’s
proposal to the individual endorsements received
in the comments, meaning the Office could not
ascertain whether there might be duplicate
endorsements. Because the Office could not
deduplicate AMLC’s endorsements, the Office did
not deduplicate MLCI’s endorsements either, so as
to apply a consistent methodology to both
candidates.

214 See, e.g. Music Policy Issues: A Perspective
from Those Who Make It: Hearing on H.R. 4706,
H.R. 3301, H.R. 831 and H.R. 1836 Before the H.
Comm. on the Judiciary, 115th Cong. 4 (2018)
(statement of Ranking Member Nadler); 164 Cong.
Rec. S501, 502 (daily ed. Jan. 24, 2018) (statement
of Sen. Hatch); 164 Cong. Rec. H3522, 3536 (daily
ed. Apr. 25, 2018) (statement of Rep. Goodlatte).

21517 U.S.C. 115(d)(3)(A)(iii).


https://www.cisac.org/Newsroom/Articles/Statement-from-CISAC-and-CIAM-on-the-U.S.-Music-Licensing-Collective
https://www.cisac.org/Newsroom/Articles/Statement-from-CISAC-and-CIAM-on-the-U.S.-Music-Licensing-Collective
https://www.cisac.org/Newsroom/Articles/Statement-from-CISAC-and-CIAM-on-the-U.S.-Music-Licensing-Collective
https://www.cisac.org/Newsroom/Articles/Statement-from-CISAC-and-CIAM-on-the-U.S.-Music-Licensing-Collective
https://www.ascap.com/repertory#ace/search/workID/380230553
https://www.ascap.com/repertory#ace/search/workID/380230553
https://www.ascap.com/repertory#ace/search/workID/380230553
https://www.ascap.com/repertory#ace/search/workID/888244289
https://www.ascap.com/repertory#ace/search/workID/888244289
https://www.ascap.com/repertory#ace/search/workID/886237406
https://www.ascap.com/repertory#ace/search/workID/886237406
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requirement, organized into enumerated
categories.

i. Overview of Proposals, Including
Business Planning and Budgeting

The Office requested that each entity
provide ““a business plan, including a
statement of purpose or principles,
proposed schedule, and available
budgetary projections, for the
establishment and operation of the
proposed MLC for the first five years of
its existence.” 216 The NOI noted that
although the MLC designation process is
separate from the establishment of an
administrative assessment by the CRJs,
‘“understanding the proposed funding
for the MLC (in advance of the
establishment of the administrative
assessment)’”” and budgetary planning
generally can be “important to
confirming that the MLC will be ready
to adequately perform its required
functions by the license availability date
and beyond.” 217 Accordingly, the
Office’s interest in the candidates’
budgetary materials is “for the purposes
of this designation process only, and
without prejudice to the future
administrative assessment
proceeding.” 218

Considering both proposals at a very
high level, there are a number of
similarities, including a shared
intention to set up offices in or near
Nashville, Tennessee.21° Both
candidates envision using a primary
vendor to build out the required musical
works database, and to varying degrees
signaled intentions or openness to
working with additional vendors.220 In
recognition that the creation of a
comprehensive musical works database
has long been an aim of various
segments of the music community, both
candidates plan to ‘‘utilize systems that
are tested” 221 or “‘leverage[ ] existing
technology and data providers” 222 Both
propose to rely on automated processes
for the bulk of identifying songs
recorded and matching them to
copyright holders, augmented with
manual processing as needed.223 To that
end, both note the importance of
compatibility with existing music
industry standards, including

216 NOI at 65751 (requesting each plan also
include “a description of the intended
technological and/or business methods” for
accomplishing the MLC’s statutory obligations).

217 ]d. at 65752.

218 Id‘

219 MLCI Proposal at 66; AMLC Proposal at 48,
76.

220 MLCI Ex Parte Meeting Summary at 2; AMLC
Ex Parte Meeting Summary at 7-9.

221 MLCI Proposal at 39.

222 AMLC Proposal at 5.

223 MLCI Proposal at 18-19, 41; AMLC Proposal
at 10-11.

communicating information in
accordance with the Common Works
Registration (“CWR”) format and DDEX
standards, and a willingness to explore
other relevant existing or emerging
standards or open protocols.224

Similarly, AMLC and MLCI each
express an understanding of the need to
address policies and actions related to
distributions of unclaimed accrued
royalties with care, including providing
adequate notice before such
distributions occur.22% They commit to
engage in education and outreach efforts
to publicize the collective, including
procedures by which copyright owners
may identify themselves to claim
accrued royalties.226 They both
appropriately focus on the need to
operate a user-friendly claiming portal,
for, as the legislative history notes, “the
simple way to avoid any distribution to
other copyright owners and artists is to
step forward and identify oneself and
one’s works to the collective, an
exceedingly low bar to claiming one’s
royalties.” 227

Although the proposals share certain
commonalities, they diverge on details,
sometimes significantly, including at
times on the level or evidence of
planning disclosed in response to the
NOILI. These differences were reflected in
the proposed budgetary estimates,
including the specific line items, put
forth by each candidate.

a. MLCI

Out of the two candidates, MLCI
provides a more detailed organizational
model for its operations and reports that
it “has already begun the process of
assuring the timely acquisition of these
capabilities” 228 necessary to fulfill the
statutory functions. This framework is
organized into three categories of
activities: Strategic Processes, defined as
“the management processes that
empower the operational capabilities of
the collective”; Core Processes, defined
as “‘capabilities and processes in the
core tasks” including “how the MLC
performs the central ownership and
license administration responsibilities”;
and Foundational Processes, defined as

224 MLCI Proposal at 35, 38, 57-58; AMLC
Proposal at 15; see also Berklee College of Music
& MIT Connection Science Comments at 2—-5.

225 See, e.g., MLCI Proposal at 43—44; AMLC
Proposal at 18-19; AMLC Ex Parte Meeting
Summary at 14.

226 MILCI Proposal at 62-63; AMLC Proposal at
30-33.

227 S, Rep. No. 115-339, at 14 (2018) (stating that
“[t]his process ensures that copyright owners and
artists benefit” in contrast to views of “some
copyright owners and/or artists who would prefer
that such money be escrowed indefinitely until
claimed”).

228 MILCI Proposal at 7.

“necessary support capabilities and
processes, usually typical of most
businesses (payroll, legal, etc.).” 229
These categories in turn comprise ten
functions that the MLC will carry out on
behalf of songwriters, musical works
owners, and the public, explained by a
series of detailed flow charts.230

While MLCI has not yet determined
the precise management structure for
daily operations or full staffing, it
includes a series of organizational
charts, which propose fifty-five
employees.231 It also has retained
consultant support in overseeing
technology strategy, the RFI/RFP
process, and operations design, and
reports that its board members have
dedicated a considerable amount of time
to this planning process.232

MLCI intends to “utilize a single
primary vendor for core usage
processing functions, with
consideration of secondary vendors to
augment in specific areas.” 233 Sixteen
vendors participated in its RFI process,
and MLCI selected seven of those to
participate in the RFP process.23¢ MLCI
notes that, in aggregate, these RFI
participants “have processed nearly 20
trillion lines of sound recording usage
and more than $4.2 billion in royalties
for the U.S. territory over the past 3
calendar years, and have more than 20
million unique works in rights
databases and existing connectivity with
approximately 50,000 publishers.” 235

MLCI estimates its total startup costs
through the license availability date to
be between $26 and $48 million, with
annual operating costs between $25 and
$40 million.23¢ To obtain funding, it has
engaged in “‘good faith negotiations with
the major licensee services in an attempt
to reach agreement on voluntary
contributions.” 237 If such an agreement
is not realized, MLCI will participate in
the assessment proceeding.238 In that

229]d. at 12.

230]d. at 13.

231 [d. at 25; see id. at 25-29 (detailed description
of employee roles).

232 d. at 3—4; see also MLCI Ex Parte Meeting
Summary at 2.

233 MLCI Ex Parte Meeting Summary at 2.

234 MLCI Proposal at 55 (listing RFI participants
ASCAP, AxisPoint, BackOffice, BMI, BMAT,
Crunch Digital, DDEX, Gracenote, ICE, Music
Reports, Inc. (“MRI”’), Open Music Initiative (OMI),
Sacem/IBM, SESAC/HFA, SOCAN/DataClef,
SourceAudio, and SXWorks); id. at 59 (listing RFP
participants ASCAP, BackOffice, ICE, MRI, SESAC/
HFA, SXWorks, and Sacem/IBM); id.at Exs. 3, 4
(providing RFI and RFP). MLCI did not include
copies of RFI or RFP responses, stating they are
subject to nondisclosure agreements and include
confidential information. Id. at 59.

235 Id. at 56-57.

236 Jd. at 31-32.

237 Id. at 59.

238 d. at 61.
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event, it “will seek bridge funding to
cover any gaps,” and expresses
confidence that “its extensive network
of support and trust throughout the
industry, and the reputations of its
leadership, will assist it in obtaining
support for its continued

operations.” 239 MLCI expects to have
no need to apply unclaimed royalties to
defray costs, though it notes that the
statute permits it to do so on an interim
basis.240

b. AMLC

AMLC aspires to adopt a leaner
approach to these issues. Upon its
launch, it will rely on incumbent
services and vendors that have been
“vetted and approved” by the Digital
Media Association (“DiMA”’).241 It
intends to add technology applications,
features, and solution providers
incrementally over time ““as a series of
steps on top of [this] pre-existing solid
foundation.” 242 AMLC reports that it
“has taken significant input from key
stakeholders, potential vendors,
performing rights organizations, labels,
and most importantly, publishers and
songwriters in formulating [its]
technology plan,” and states that it will
have further discussions in designing
and implementing solutions if it is
designated.243 It intends to hire eleven
employees, and ha engaged a technology
consultant.24¢ However, AMLC cautions
that ““although there ha[ve] been
significant discussions and planning

. . much of the details need to be
formalized once the mandate decision is
made.”” 245

AMLC established several
requirements that potential vendors
must meet, including that the entity is
“in good standing”’; has no pending
litigation; has worked with or for the
major music publishers, independent
music publishers, and self-published

239]1d.

240]d. at 61-62 (citing 17 U.S.C. 115(d)(7)(C)).

241 AMLC Proposal at 4.

242 Id

243]d. at 6.

244 [d. at 26.

245 Id. at 6. AMLC subsequently reported that
although several vendors have agreed to work with
it in the event it is selected as the MLC, many ‘“were
concerned [that] they would suffer negative
consequences if they were listed in the AMLC
application.” AMLC Ex Parte Meeting Summary at
8. To the extent such vendors believe they are
prohibited from contracting with both candidates,
that understanding is not supported by the statute.
As noted in the NOI, “while the statutory language
authorizes the MLC to arrange for services of
outside vendors, nothing suggests that such a
vendor must offer exclusive services to that MLC
candidate.” NOI at 65749. At the same time, the
statute does not regulate parties’ ability to enter into
exclusive relationships or other arrangements that
may affect the information that can be disclosed in
the candidates’ submissions.

songwriters; has worked with at least
one of the major digital service
providers (“DSPs”); and has distributed
at least $100 million to rightsholders
each year for the last two years.246
Having held discussions with four
primary vendors, AMLC “expects to
engage foundational vendors” DataClef
and MRI to enable it to provide a
comprehensive interoperable
database.247 It notes that DataClef has
access to the CIS-NET Works
Information Database (“WID’’), which
includes over 81.1 million musical
works.248 Beyond these vendors, AMLC
states that additional incumbent entities
employed by DSPs have confirmed that
if AMLC is designated, they would play
arole if requested or needed.249

In response, MLCI expresses concern
regarding the perceived lack of
explanation of AMLC’s RFI process, and
doubts the ability of the potential AMLC
vendors to provide key capabilities such
as access to relevant databases,
specifically challenging whether AMLC
will be legally entitled to access the
WID for its purposes.25°

AMLC submitted substantially lower
cost estimates for its activities,
estimating total costs of approximately
$43.9 million for its first five years,
broken out across fewer categories than
MLCI.251 Like MLCI, AMLC intends to
negotiate with DIMA on a final budget
to be submitted to the CRJs for
approval.252 AMLC does not intend to
utilize debt, except perhaps during the
initial MLC startup phase.253 AMLC
believes it is inappropriate to apply
songwriters’ and publishers’ royalties to
cover the MLC’s operating costs, but
states that interest income earned from
the unclaimed accrued royalties may be
used to defer initial operating costs
during the startup phase.25¢

MLCI characterizes AMLC’s budget
and development timeframe as vague

246 AMLC Ex Parte Meeting Summary at 7-8.

247 AMLC Proposal at 4; see also AMLC Ex Parte
Meeting Summary at 8-9 (indicating AMLC
selected DataClef as their vendor, as well as a
continued willingness to consider other vendors).

248 AMLC Proposal at 7-8. It is unclear how
DataClef qualifies as a vendor under AMLC’s
criteria, as it was launched in late 2018 and would
not have distributed at least $100 million over the
last two years. See SOCAN Launches Dataclef
Music Services (Oct. 22, 2018), https://
www.socan.com/socan-launches-dataclef-music-
services/.

249 AMLC Proposal at 4.

250 MLCI Reply at 22-24 (“Access to the CIS-NET
WID is a benefit for CISAC member societies, but
a CISAC member like SOCAN would not have
authority to sublicense the WID to anyone else it
wants, be it DataClef or the collective.”).

251 AMLC Proposal at 28.

252]d.

253 Id. at 28-29 (outlining potential sources of
debt financing).

254 [d. at 29.

and unrealistic.2%5 Noting that AMLC’s
cost projections are far below the $30
million annual cost estimate provided
by the Congressional Budget Office
(“CBO”),256 MLCI argues that AMLC’s
budget “would result in a grossly
underfunded collective that could not
diligently protect the rights and
royalties of songwriters and copyright
owners.” 257 Other commenters, some
but not all affiliated with AMLC,
praised AMLC’s approach as reflecting
the advantages of a startup or small
company, or otherwise favored its
proposed budget.258

Indeed, in some instances it is unclear
whether AMLC’s budget estimates
anticipate each of its statutorily required
activities in the manner it envisions
executing them, which makes it difficult
to assess AMLC’s degree of advance
planning. For instance, AMLC does not
indicate which expenditures are
encompassed by its “OpEx” budget
item, which averages approximately
$600,000 per year during its first two
full years.259 By comparison, MLCI’s
estimated operational costs include
specific line items for premises, office
expenses, accounting services, finance
and insurance, and travel expenses,
among other expenditures.260 The
comparative lack of specificity calls into
question the extent to which AMLC
considered the full range of the MLC’s
necessary operational costs. Similarly,
AMLC projects annual expenditures of
approximately $600,000 to $730,000 for
licensing and legal activities for the first
five years of its operation.26? It is
unclear whether these allocated
amounts fully anticipate the MLC’s
statutory obligations in this area, which
include participating in Copyright
Office rulemakings and the CR]Js’
administrative assessment proceedings,
and “[elngag[ing] in legal and other
efforts to enforce rights and obligations”
under section 115(d), “including by
filing bankruptcy proofs of claims for
amounts owed under licenses” or
commencing actions for damages and
injunctive relief in federal court.262

255 MLCI Reply at 25-29.

256 CBO, Congressional Budget Office Cost
Estimate, S. 2823 Music Modernization Act (Sept.
12, 2018, revised Sept. 17, 2018), https://
www.cbo.gov/system/files/2018-09/s2823.pdf.

257 MLCI Reply at 25.

258 See Peter Jessel Reply at 1; Peter Resnikoff
Reply at 1; H. Hendricks Reply at 1; Alfons
Karabuda Reply at 1; Betsy Tinney Reply at 1.

259 See AMLC Proposal at 28.

260 See MLCI Proposal at 32.

261 AMLC Proposal at 28.

26217 U.S.C. 115(d)(3)(C)1)(VIID—(XD); id. at
115(d)(6)(C)(i); see also AIPLA, 2017 Report of the
Economic Survey 44 (2017).
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ii. Ownership Information, Matching,
and Claiming Process

As noted, a key aspect of the MLC’s
collection and distribution
responsibilities includes ingesting data
regarding musical works and uses under
the license, and identifying musical
works and copyright owners, matching
them to sound recordings, and ensuring
that a copyright owner gets paid as he
or she should.263

Both proposals appropriately focus on
this core task.264 As noted, both AMLC
and MLCI intend to employ established
and standard data formats and
architectural practices to support data
exchange functions, including
development of Application
Programming Interfaces (“APIs”’) to
allow bulk processing of data for larger
users 265 and supporting a variety of
formats for new submissions ‘““to
accommodate copyright owners who are
unable to convert data to standard
formats themselves.” 266 Each expresses
a willingness to utilize current and
emerging technologies to match sound
recordings to musical works, including
hashes and watermarking or
fingerprinting technologies.26” Finally,
both wisely point to usage reporting as
the primary determinant with respect to
prioritization of matching resources.268

In terms of populating ownership
information, MLCI envisions updates to
the database being built into industry
deals involving assignment of copyright
interests, and by establishing a simple,
user-friendly, and ADA-compliant web
portal.269 According to MLCI, “[o]lnce
the rights database, claiming portal, and
license administration are fully
operational, the industry will have a
single, transparent, publicly-accessible
resource for establishing and identifying
ownership of mechanical rights.” 270

263 Indeed, many interested commenters focused
on these “core” or “principal” duties. See, e.g.,
Recording Academy Reply at 3; DIMA Reply at 2.

264 See Recording Academy Reply at 3 (“Both
have also demonstrated a clear commitment to the
rights of songwriters.”).

265 MLCI Proposal at 34-35, 37; AMLC Proposal
at 5, 11, 15. Berklee College of Music and MIT
Connection Science also noted the importance of
the MLC using standardized APIs open protocols
and accessibility. Berklee College of Music & MIT
Connection Science at 2—-5.

266 MLCI Proposal at 37; see AMLC Proposal at 10
(similar, referencing need to ingest comma
separated values (“CSV”) files, Excel files, DDEX
files, or data via an online user interface with fields
that the end user will populate).

267 AMLC Proposal at 16; MLCI Proposal at 48.

268 MLCI Proposal at 41 (stating ““[t]otal royalties
accrued has been a common metric for
prioritization, simply because it aims to minimize
the total amount of unmatched royalties” and that
“[u]sage and vintage of usage are metrics that are
related to total royalties”’); AMLC Proposal at 12.

269 MLCI Proposal at 37 & n.6.

270Id. at 34.

MLCI “would undertake targeted
activities to clean and improve the
initial ownership and matching data
using independent data assets . . .
drawing on MLC[I]’s unparalleled
access to data resources from its
industry supporters.” 271 While noting
that all usage data would be run through
matching software, MLCI notes that it
plans to develop policies to address
issues related to calibration of
confidence levels to ensure reliable
matching, and prioritization of manual
processing through the operations
advisory committee in the context of
specific unmatched pools.272 MLCI
asserts that for at least two years beyond
the license availability date, and
perhaps longer, any previously accrued
unmatched uses will be analyzed by the
MLC matching systems and will be
publicly available on the rights portal
for members of the public to claim.273
MLCI adds that it intends to make
repeated attempts to match “until such
time as the Unclaimed Royalties
Committee and the Board of Directors
. . . determine that a distribution of
those unmatched royalties is fair and
appropriate under the statute.” 274
MLCI contends that “[t]here is no
standard format for modeling musical
works ownership agreement information
in databases,” as there is disagreement
over which terms are important to
capture, a problem paralleled in
capturing chain of title data.275 MLCI
therefore presumes a necessity to merge
“information between databases,”
which “can require complex
reformatting of data.” 276 In response,
DiMA suggested that ‘it may be more
effective and efficient to focus efforts on
increasing the accuracy of automated
methods.” 277 DIMA also suggests that
improving the standardization of
metadata might be achievable at lower
cost by making such issues a focus of
education and outreach efforts, as
distinguished from the more labor- and
cost-intensive approach of allowing data
submission in a variety of different

271 Id

272 ]d. at 41; see also MLCI Ex Parte Meeting
Summary at 3 (stressing ‘‘the importance of robust
manual efforts to match uses and locate owners of
works”).

273 MLCI Proposal at 43-44.

274]d. at 44. The Recording Academy urged the
Register to seek further information on MLCI’s
commitments to match works and on when such
commitments may reasonably be exhausted. See
Recording Academy Reply at 4-5. In its ex parte
meeting with the Office, MLCI reiterated its
intention to “exceed the statutory minimums
related to notice and distribution in order to
maximize matching success.” MLCI Ex Parte
Meeting Summary at 3.

275 MLCI Proposal at 36.

276 Id.

277 DiMA Reply at 10.

formats.278 In its meeting with the
Office, MLCI reiterated its intention to
accept submission of data in multiple
formats as a way to accommodate the
needs and technical sophistication of a
wide array of copyright owners. It also
affirmed its commitment to education
and outreach, noting that such efforts
will inform the design of its rights portal
and options for data submission.279

AMLC commits to continually
engaging with stakeholders to monitor
and review new frameworks, and has
established an advisory technology
committee comprised of members with
significant technology backgrounds.28°
AMLC plans to “‘build a robust interface
to allow for bulk transitions of catalog
or individual ownership changes. . . to
be properly updated through the chosen
authoritative data partners and
vendors.” 281 AMLC professes that its
system will be designed in part for self-
published songwriters, who represent
the largest percentage of music owners
but in many cases have the lowest level
of understanding of copyright
requirements.282 AMLC anticipates that
incomplete DSP data will be analyzed
and segmented based on the distributor
of the underlying recording, and
repeatedly expresses optimism that the
MLC and DSPs could work
collaboratively to address such
issues.283

Regarding the claiming process
specifically, MLCI is confident that its
ownership claiming portal will be
usable by stakeholders of any
sophistication level, and it will dedicate
staff to assist copyright owners with
troubleshooting and claims
submission.284 Likewise, AMLG intends
to utilize DataClef’s pre-built “claiming
portal,” allowing copyright owners to
search a database of unmatched and/or
partial ownership recordings, and
identify recordings of their
compositions.285 AMLC envisions
implementing a change management
module and reliance upon “chosen
authoritative data partners and
vendors.” 286 It proposes that its portal
will stream 30-second preview clips to

278 Id. at 10-11.

279 MLCI Ex Parte Meeting Summary at 2—3.

280 AMLC Proposal at 15-16, 36.

281 [d. at 10.

282 Id‘

283 See, e.g., id. at 4 (“‘our first priority is to meet
with DIMA members and other DSPs to collaborate,
white-board, diagram/discuss and further work
through technology topics™).

284 MLCI Proposal at 37 & 1n.6.

285 AMLC Proposal at 9.

286 Jd. at 9—-10.
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allow rightsholders to confirm
matches.287

In response to the Office’s request for
““target goals or estimates for matching
works in each of the first five years,” 288
MLCI states that its target “is, and will
always be, 100% success.” 289 But it
argues that because match rates are
easily manipulated, ‘“‘the critical
question is not match rate, but the
quality of matches.” 290 Therefore, MLCI
will “fine-tune[]” its algorithms based
on system complaints, feedback, and
disputes, and will investigate inaccurate
matches.291 MLCI also notes that it will
explore developments in algorithms,
machine learning, and artificial
intelligence.292

For its part, AMLC believes that it can
establish a dataset of 80 million works
and recordings, ‘“with corresponding
works that are matched with high
confidence to recordings of
approximately 70%, or 56 million
works.”” 293 Tt estimates that the
percentage of works matched will
exceed 90% by 2024.29¢ AMLC’s
estimates are based on several key
assumptions, including 15% growth per
year in works and recordings used in
covered activities.295

Based on these submissions, the
Copyright Office finds that both
candidates have demonstrated a
reasonable ability to acquire and build
the necessary data processing
capabilities for ownership
identification, matching, and claiming
processes. In particular, the Office
appreciates the level of detail provided
by both entities on their approach to
matching works, description of plans to
implement public claiming portals, and
commitment to prioritizing usage, or
total royalties accrued, when focusing
on minimizing the incidence of
unmatched sound recordings. The
Office also appreciates that both
candidates intend to adhere to
established formats for data transfers, as
well as use standard identifiers
currently used by the global music
industry. The Office expects the
selected designee to follow through on
these commitments, to continue to
explore technological developments in
matching works, and to publicly
disclose and update the methods used
in its matching efforts.

287 ]d. at 9.

288 NOI at 65751.

289 MLCI Proposal at 42.

290 Jd, at 43.

291 MLCI Proposal at 43; see also MLCI Ex Parte
Meeting Summary at 2-3.

292 MLCI Proposal at 39.

293 AMLC Proposal at 12.

294 [d. at 12.

295 [d. at 12-13.

iii. Dispute Resolution

As noted, the MLC dispute resolution
committee will establish policies and
procedures for copyright owners to
address disputes relating to ownership
interests in musical works. Neither
candidate has developed detailed
procedures governing this committee’s
activities, but both provided sufficient
information regarding their
understanding of the scope of its
responsibilities.

MLCI will address disputed claims of
ownership using existing tools
commonly used in the industry,
including algorithms used to detect
fraud, establishing a process by which
users can be authenticated, and tracking
changes made by MLCI employees.296 It
notes that its dispute resolution
committee and board have extensive
experience in ownership matters,
including the role of abandoned
property laws, processes for validating
copyrighted arrangements of public
domain works, public domain fraud,
and implementation of legal holds.297

Similarly, AMLC states that its
conflict resolution committee will
recommend and implement policies to
address discrepancies, disputes, and
fraudulent claims.298 It reiterates that it
will work with DSPs to identify the
origin of false claims and create
incentives for distributors to reduce
fraud.299 As noted above, it also
envisions employing a robust data
change management module.300

In ex parte meetings, both MLCI and
AMLC confirmed their understanding
that the dispute resolution committee’s
role does not include adjudicating
ownership disputes on the merits.
Rather, both expressed their
understanding that the committee’s
function is limited to the establishment
of policies and procedures to govern the
resolution of such disputes.

iv. Maintenance of Musical Works
Database

The Office requested input regarding
the operation and maintenance of a
well-functioning database, including
specific information on how each entity
would address issues of security,
redundancy, privacy, and
transparency.39 Both depict a
technological approach that is fully
scalable and reliable, with the ability to

296 MLCI Proposal at 44—45.
297 Id. at 45—46.

298 AMLG Proposal at 14.
299 Id.

300]d. at 10.

301NOI at 65751.

handle large data sets.392 They also each
commit to establishing an information
security management system that is
certified with ISO/IEC 27001 and meets
the EU General Data Protection
Regulation requirements, and other
applicable laws, and to employing
redundancy practices to minimize data
loss.303

While its policies and procedures for
accessing information in the databases
are not yet finalized, MLCI commits to
following the regulations promulgated
by the Register concerning “‘the
usability, interoperability, and usage
restrictions of the musical works
database.” 304

AMLC proposes two types of access to
the musical works database. First, the
general public would have access to “a
minimal amount of data that is generally
available to the public already.” 305
Second, AMLC will offer “DSPs and
other key constituents” access to feeds
with “more comprehensive data that is
generally not public, but necessary for
proper royalty and ownership
processing (such as splits, territorial
rights etc.).” 306 It proposes to develop
data access rules “in collaboration
between publishers” to ensure
confidentiality and compliance with
domestic and international privacy and
data security policies.397 AMLC’s
submission does not explicitly
acknowledge the statutory requirements
for provision of access, although
elsewhere AMLC has pledged to
conform any policies to subsequent
regulatory activities.308

Based on this information, the Office
finds that both MLCI and AMLC have
the capability to maintain and provide
access to the required public database of
musical works. The Office appreciates
each entity’s commitment to ensure
compliance with all relevant legal
obligations with respect to privacy and
security.

v. Notices of License, Collection and
Distribution of Royalties, Including
Unclaimed Accrued Royalties

The MLC’s administrative role
includes accepting notices of license
(and terminating them when the
licensee is in default), and collecting
and distributing royalties for covered

302 AMLC Proposal at 16; MLCI Proposal at 49;
see also DIMA Reply at 9-10 (addressing potential
volume of transactions to be processed by the MLC).

303 MLCI Proposal at 50; AMLC Proposal at 17.

304 MLCI Proposal at 50 (quoting 17 U.S.C.
115(d)(3)(E)(vi)).

305 AMLC Proposal at 17 (detailing fields with
respect to musical works and sound recordings).

306 Id.

307 Id.

308 Id. at 78 (AMLC bylaw art. 3).
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activities, including unclaimed funds
after the prescribed holding period.309

With respect to notices of license,
MLCI reports that it “will strictly
enforce the monthly reporting
requirements under Section
115(d)(4)(A), and will promptly issue
notices of default and terminations of
licenses where applicable.” 310 It adds
that it will distribute royalty pools
obtained through legal proceedings to
copyright holders based on usage
reports and that where funds do not
match the full amount of royalties due,
they would be distributed on a pro rata
basis.311 AMLC notes that its board
members have “extensive experience in
all matters of resolution of royalty
collections and payments, including
bankruptcy proceedings,” and therefore
it will be well positioned to adopt
policies “to manage all known
situations” related to licensee and
licensor payments.312

With respect to distributions, MLCI
intends to provide “prompt, complete,
and accurate payments to all copyright
owners.” 313 It interprets section
115(d)(3)(J)(i)(I)—which provides that
the first distribution of unclaimed
accrued royalties “‘shall occur on or
after January 1 of the second full
calendar year to commence after the
license availability date”—to provide
that no such distribution shall occur
prior to 2023.314 Additionally, MLCI
interprets the statute as providing
discretion to retain unclaimed accrued
royalties beyond the statutory holding
period to allow for additional efforts at
matching and claiming, and promises to
do so where there is “reasonable
evidence” that such efforts may bear
fruit.315 It is committed to diligent
efforts to match uses and works,
including “robustly and relentlessly”
deploying its matching system with
respect to unmatched works, and
holding unclaimed accrued royalties
beyond the statutory eligibility for
distribution, to obtain more matches,
and distribute more royalties to rightful
owners.316

MLCI further states that its royalty
payment systems will comply with
relevant tax law obligations, “including

30917 U.S.C. 115(d)(3)(C)E)@M)-{D).

310 MLCI Proposal at 51.

311]d. at 52.

312 AMLC Proposal at 18.

313 MLCI Proposal at 52.

31417 U.S.C. 115(d)(3)(J)(i)I); MLCI Proposal at
52.

315 Id. at 52-53.

316 Id. at 43—44, 53-54 (discussing “mak[ing]
information on its unmatched works available to
the public on its rights portal” and undertaking
“significant outreach to educate the public on
accessing this information and making claims”).

collection of valid documentation (e.g.,
IRS Forms W—8 and W-9),
administration of information
statements and other reporting
requirements (e.g., IRS Forms 1099 and
1042), and, where applicable, the
accurate withholding and depositing of
U.S. tax payments.” 317 It also notes that
its board members have experience
overseeing all aspects of royalty
payment processing.318

AMLC does not specifically address
timing of initial and annual distribution
of unclaimed royalties, instead
emphasizing that it intends to keep
distribution of unclaimed royalties to
the lowest possible limit, and to only
make such distributions ‘““as a last resort
after every possible effort is put into
identifying the rights holder(s).” 319 It
further notes that its unclaimed
royalties committee will seek to develop
a policy ““to ensure the reserve fund is
sized and managed appropriately.” 320
In addition, AMLC plans to use
actuarial data to make more accurate
projections regarding accrued and
unclaimed liquidations, interest earned,
and potential claims.321

AMLC will outsource royalty payment
to established payment vendors, “or an
entity that . . . has built the needed
workflow/infrastructure into the
existing work process that can be
repurposed for AMLC distributions,
such as. . . MRI and/or DataClef.” 322
This entity “will also be responsible for
the storage of personal information
(including tax ID, name, address, bank
info etc.) under security compliant
systems.” 323

In general, the Office is persuaded
that both candidates, through vendors or
a combination of vendors and in-house
capabilities, are capable of carrying out
functions relating to collection and
distribution of royalties. As with some
other requirements, however, MLCI’s
submission provides a more thorough
explanation of how it would approach
these matters. It articulates several
policies it intends to implement to
maximize matching, including holding
accrued royalties beyond the statutory
holding period, making information on
unmatched works available on a public
portal, and undertaking outreach and
education efforts. Moreover, AMLC does
not specifically address MLC functions
regarding notices, recordkeeping, and
collection under the license. For these

317]d. at 51.

BIBId'

319 AMLC Proposal at 18-19.
320 Id. at 19.

321 Id.

322 ]d. at 18.

323 Id.

reasons, MLCI has made a more
persuasive showing with respect to
these requirements.

With respect to the distribution of
unclaimed, accrued royalties, the
Copyright Office agrees with MLCI that
the statute does not permit the first such
distribution to occur before January 1,
2023.324 The Office also agrees that
unclaimed accrued royalties may be
retained beyond the statutory holding
period.325

vi. Education and Outreach

Both candidates appear to have
developed multifaceted education and
outreach plans to fulfill this statutory
duty.326 MLCI notes that it is already
engaged in significant education and
outreach efforts to inform the relevant
industries and the general public.327 It
plans to continue these efforts through
the MLC’s launch, and thereafter will
“provide regular information and
updates to the public,” including
through ““press releases, social media,
articles and advertisements in trade
publications, and speaking engagements
at music industry events, conferences,
and festivals.” 328 MLCI notes that its
board includes prominent music
industry professionals who will use
their expertise and connections to
ensure that information is disseminated
throughout the industry.329

AMLC has developed a strategy
focused on three tasks: Engagement,
education, and follow-up efforts.330 It
seeks to reach as many potential users
as possible through a variety of
channels, including advertising, social
media, industry conferences, and
sponsorships, and relying on its own
board members’ connections.331 It
specifically commits to making
information available in “English,
Spanish, and additional languages on an

324 See 17 U.S.C. 115(d)(3)(J)(A)(I) (““The first such
distribution shall occur on or after January 1 of the
second full calendar year to commence after the
license availability date, with not less than 1 such
distribution to take place during each calendar year
thereafter.”).

325 See id. at 115(d)(3)(H)(i) (“The mechanical
licensing collective shall hold accrued royalties
associated with particular musical works (and
shares of works) that remain unmatched for a
period of not less than 3 years after the date on
which the funds were received by the mechanical
licensing collective, or not less than 3 years after
the date on which the funds were accrued by a
digital music provider that subsequently transferred
such funds to the mechanical licensing collective
pursuant to paragraph (10)(B), whichever period
expires sooner.”) (emphasis added).

326 See generally, MLCI Proposal at 62—-63; AMLC
Proposal at 30-33.

327 MLCI Proposal at 62.

328 [d. at 63.

329 Id.

330 AMLC Proposal at 30-33.

331[d. at 30.
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as needed basis for targeted songwriting
communities where the MLC
determines special outreach is
needed.” 332 AMLC also plans to
produce a series of tutorial videos on
specific aspects of the royalty collection
and distribution process.333

The Recording Academy asserts that
“[wlithout an effective outreach
program, the Collective will not
succeed.”” 33¢ While noting that both
proposals contain information regarding
public outreach, the Recording
Academy suggests that both are
insufficiently detailed with respect to
clear and executable plans, and how
each will measure the effectiveness of
outreach.335 The Office questioned each
candidate about specific plans and
metrics in subsequent meetings. AMLC
expressed a variety of ambitious
outreach ideas, although it was not
necessarily clear whether it had yet
established a specific plan and timeline
(or whether all intended activities were
reflected in its budget planning).336
MLCI represented that “numerous
educational and outreach documents
have been drafted and release is
pending the determination on
designation.” 337 It plans to utilize focus
groups with respect to design of the
rights portal, and leverage its board and
committee members, as well as
endorsers, in national and international
outreach.338

Ultimately, the Office finds that both
candidates have the capability to
undertake the education and outreach
efforts required of the MLC. Following
this designation, the selected entity
should work with the Office, the DLC,
and other stakeholders to ensure that
rightsholders are adequately informed
about the new licensing framework and
the MLC’s functions. These efforts
should include “‘clear benchmarks that
measure [the MLC’s] outreach
effectiveness so that it can modify and
adapt its strategies and tactics to best
serve the entire songwriter
community.” 339 In addition, as per
Congress’s directive, the Office will
consider best practices in education and
outreach efforts as part of its study on
unclaimed royalties.340

332 Id

333 Id. at 32-33.

334 Recording Academy Reply at 5.

335 Id. at 5-6.

336 See AMLC Ex Parte Meeting Summary at 17—
20.

337 MLCI Ex Parte Meeting Summary at 3.

338 Id.

339 Recording Academy Reply at 5.

340 Puyblic Law 115-264, sec. 102(f), 132 Stat. at
3722-23.

vii. Copyright Office’s Analysis

Overall, the submissions suggest that
both MLCI and AMLC have or will have
the basic administrative and
technological capabilities to perform the
required functions under the statute. For
the reasons discussed above, however,
MLCI has demonstrated a greater
capacity to carry out several of these
responsibilities. In particular, it is
apparent that MLCI has established a
more detailed operational framework
and has garnered input from a broader
set of interested parties. MLCI’s
submission reflects substantially more
detailed planning with respect to
organizational structure, vendor
selection, and collection and
distribution procedures.

Indeed, the Recording Academy, a
rare organization to withhold
endorsement until it was able to study
each candidates’ proposals, weighed in
on the perceived capabilities of the two
proposals, ultimately endorsing MLCI
“upon careful consideration of both
submissions.” 341 While praising the
AMLC’s commitment and role in
“opening up dialogue” on issues with
respect to transparency and board
representation, the Academy noted that
MLCT’s “submission embodies a
thoughtful, meticulous, and
comprehensive approach,” concluding
that it was “‘best equipped to satisfy”
the duties of the MMA 342

For somewhat similar reasons, the
Copyright Office concludes that MLCI is
better equipped to operationalize the
many statutory functions required by
the MMA. To be sure, AMLC’s goals and
principles are laudable, and its
submission includes a number of ideas
that should be given further
consideration. But while AMLC’s leaner
approach potentially could provide
certain benefits, MLCI’s planning and
organizational detail provide a more
reliable basis for concluding that it will
be able to meet the MLC’s
administrative obligations by the license
availability date.343 The MLC is not a
start-up venture or small business that
can adjust its rollout timing or pivot its
focus; rather, it is tasked with
establishing, for the first time, a
complex and highly regulated
administrative framework designed to
serve all who are subject to (or make use

341 Recording Academy Reply at 2-3. The
Recording Academy noted that it represents
“thousands of working songwriters and composers,
many of whom are independent, self-published, or
unaffiliated songwriters.” Id. at 1.

342]d. at 3.

343 AMLC'’s failure to file a reply comment in this
proceeding underscores this conclusion.

of) the statutory license, under legally-
mandated timeframes.

MLCTI’s proposal as a whole reflects a
more realistic understanding of the
MLC’s responsibilities under this new
system and indicates that it is better
positioned to undertake and execute the
full range of administrative functions
required of the MLC within these
critical first five years.344 The Office
expects that MLCI will build upon its
considerable planning in a flexible and
conscientious manner that also
considers input from the to-be-
designated DLC non-voting or
committee members, as well as the
broader musical work copyright owner
and songwriting communities.

B. Digital Licensee Coordinator

The Office received one proposal, by
DLCI, for designation as the DLC.345
DLCI’s founding members are five of the
largest digital music providers—Spotify
USA Inc., Apple Inc., Amazon Digital
Services LLC, Google LLC, and Pandora
Media, LLC. DLCI’s submission includes
a proposal directly responding to the
NQI, and a variety of supporting
documents such as a certificate of
incorporation, bylaws, and a five-year
business plan.346 For the reasons
described below, the Register has
concluded that DLCI meets each of the
statutory criteria required of the digital
licensee coordinator, and that each of its
individual board members are well-
qualified to perform the statutory
functions. Accordingly, the Register
designates DLCI and its members, with
the Librarian’s approval.

As noted above, in designating a DLC,
the Register must apply similar statutory
criteria regarding nonprofit status,
endorsement (from digital music
providers in this instance), and ability
to perform the DLC’s administrative
capabilities. Unlike the MLC, the
Register may decline to designate a DLC
if she is unable to identify an entity that
fulfills each of the statutory
qualifications; in that event, the
statutory references to the DLC go
without effect unless or until a DLC is
designated.34” But designation of a DLC
would allow that entity to start doing
important work. The DLC’s authorities
and functions include enforcing notice
and payment obligations with respect to
the administrative assessment,
publicizing the ability of copyright
owners to claim unmatched musical

344Tndeed, MLCI has pointed out that its budget
is far more in line with the CBO estimate than is
AMLC’s. MLCI Reply at 25.

345 DLCI Proposal at Ex. A—1-2 (certificate of
incorporation).

346 See DLCI Proposal.

34717 U.S.C. 115(d)(5)(B)(iii).



Federal Register/Vol.

84, No. 130/Monday, July 8, 2019/Rules and Regulations

32293

work royalties through the MLC,
appointing representatives of digital
music providers to the MLC’s operations
advisory committee and generally
representing digital music providers’
interests as a non-voting member on the
MLC board, and participating in
proceedings before the CRJs and the
Copyright Office.348 As a result, it is
important that the DLC is a well-
qualified representative of both digital
music providers who take advantage of
the section 115 blanket license and
significant nonblanket licensees who
will benefit from the new MLC database.

1. Organization, Board Composition,
and Governance

Beginning with the first required
statutory qualification, DLCI’s proposal
sufficiently demonstrates that it is a
nonprofit created to carry out
responsibilities under the MMA. DLCI is
a Delaware nonprofit “organized to
represent digital music providers in
connection with the administration of
the mechanical license provided under
Section 115 of the United States
Copyright Act.”” 349 DLCI thus satisfies
the first statutory criterion that it be a
single nonprofit entity created to carry
out certain statutory responsibilities.350

DLCI’s board is composed of the
following initial members: Nick
Williamson (Apple, Inc.), Lisa Selden
(Spotify), Sarah Rosenbaum (Google),
James Duffett-Smith (Amazon Music),
and Cynthia Greer (Sirius XM Radio
Inc., the parent of Pandora Media, LLC).
Collectively and individually, these
individuals have a significant and
diverse background in the music
licensing marketplace, including
representing digital music providers and
in music database administration, and
thus qualify for appointment to the
board.351 DLCI has selected three
officers: James Duffett-Smith as board
chair, Sarah Rosenbaum as treasurer,
and Lisa Selden as secretary, and
anticipates hiring an executive

348 See generally, id. at 115(d)(5)(C).

349 DLCI Proposal at Ex. C-1; id. at Ex. A-1
(certificate of incorporation) (stating that “[n]o part
of the net earnings of [DLCI] shall inure to the
benefit of, or be distributable to, its members,
trustees, directors, officers or other private
persons.”).

35017 U.S.C. 115(d)(5)(A)@d).

351 DLCI Proposal at Ex. C-14—17 (for example,
Williamson previously headed the “music industry
technical standards body, DDEX"’; Selden works to
improve copyright matching at Spotify and, while
at ASCAP, processed royalties “for Amazon, Apple,
Pandora and YouTube”; Rosenbaum has experience
at both Google and Music Reports, where she
launched a section 115 rights-claiming portal; and
Duffett-Smith and Greer each have over fifteen
years of experience licensing music for digital
services).

director.352 “Subject to input from and
discussion with the MLC,” DLCI
anticipates designating a non-director,
officer, or employee to serve as the non-
voting member of the MLC board; this
potentially may be DiIMA’s CEO.353

In response to a request from the
Office, DLCI named its representatives
to the MLC’s operations advisory
committee.354 Because MLCI and AMLC
proposed different numbers of their own
representatives to the operations
advisory committee (six and four,
respectively), DLCI stated that it will
“work with the [designated] MLC to
finalize the appointees to the Committee
following designation.” 355 DLCI also
anticipates creating several committees
not required by the MMA. The
Executive Committee will exercise the
powers of the board, if and when the
board exceeds nine members.356 The
Compliance Committee will be
responsible for “receiving and following
up on reports from the MLC of non-
compliant nonblanket licensees.” 357
The Regulatory Committee will engage
in both CRJ and Copyright Office
proceedings.358 And the Re-Designation
Committee will prepare for a possible
redesignation of DLCI as the DLC.359

DLCI’s bylaws outline rules governing
membership eligibility, voting, and
dues; meetings and schedules; its board,
committees, and officers; and other
rules and operational provisions. DLCI
creates three classes of membership
(principal, charter, and general); until
2024, the principal members are DLCI’s
founding members.36° Beginning in
2024, the principal members will be
determined on a share basis by those
charter members with the five highest
stream counts, determined every two
years.361 Charter members are those
who have adhered to the mission and
standards of DLCI for at least two years
and have paid relevant dues.362 The
bylaws also set out the voting structure,

352 DLCI Ex Parte Meeting Summary at 1 (June 4,
2019); DLCI Proposal at Ex. B-18.

353 DLCI Proposal at 8; see id. at Ex. B-16—18.

354 Letter from DLCI to U.S. Copyright Office at
1 (June 13, 2019) (proposed committee members are
Lisa Selden (Spotify), Nick Williamson (Apple
Music), Alan Jennings (Amazon), Alex Winck
(Pandora Media LLC), and Jennifer Rosen (Google
Play Music and YouTube Music)); see also DLCI
Proposal at Ex. C-12.

355 Letter from DLCI to U.S. Copyright Office at
1.

356 DLCI Proposal at Ex. B-13-14.

357 Id. at Ex. C-7.

358 Id. at Ex. C—11.

359 Id. at Ex. C—12-13.

360 [d. at Ex. B—2-3.

361 Id, at Ex. B-3.

362 [d. at Ex. B-2-3.

a meeting schedule, and a structure for
collecting dues and funding the DLC.363

2. Endorsement

Under the second designation
criterion, the DLC must be “endorsed by
and enjoyl[ | substantial support from
digital music providers and significant
nonblanket licensees that together
represent the greatest percentage of the
licensee market for uses of musical
works in covered activities, as measured
over the preceding 3 calendar years.” 364
The Office asked for “an explanation of
how the proposed DLC has verified,
calculated, and documented such
endorsement and substantial support,
including how the licensee market was
calculated.” 365 In response, DLCI
indicated that it interprets the statutory
term “‘uses’’ as referring to “‘actual use
of music pursuant to covered activities,”
and that such use could be measured in
“number of subscribers, number of
streams, or amount of royalties
paid.” 386 DLCI stated that Congress
could have chosen a different term if it
wanted to measure endorsement by
reference to, for example, a percentage
of music providers engaged in covered
activities or the number of musical
works available.367 DLCI did not
disclose usage metrics for its member
companies, stating that for “any
individual music service” usage metrics
are “‘extremely confidential and
proprietary.” 368 Instead, DLCI offered
aggregated metrics provided by the
Harry Fox Agency (“HFA”) and MRI.
This information indicated that DLCI
members “represented by [HFA and
MRI] combined had over 84% of the
aggregate streams, over 94% of the
aggregate subscribers, and over 88% of
the aggregate royalties paid’” over the
last three years.369

The Copyright Office is tasked with
evaluating the support of both digital
music providers who will use the
blanket license as well as significant
nonblanket licensees.370 But since it is
currently before the license availability
date, it is unclear which digital music
providers will be taking advantage of

363 Meetings will be as-needed and at least
annual, with specified advance notice. Id. at Ex. B—
7. All members have one vote, with some
exceptions. Id. at Ex. B-4. DLCI’s annual budget is
dues-funded; at least 60% of is paid for by Charter
Members and not more than 40% will be paid for
by General Members. Id. at Ex. B-5. The board may
also approve special assessments under certain
circumstances. Id. at Ex. B-5-6.

36417 U.S.C. 115(d)(5)(A)(ii).

365 NOI at 65753.

366 DLCI Proposal at 4-5.

367 Id. at 4.

368 Id. at 5.

369 Jd. at 5—6 (emphasis omitted).

37017 U.S.C. 115(d)(5)(A)(ii).
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the blanket license. DLCI does not
describe whether its founding members
would qualify as significant nonblanket
licensees or blanket licensees but states
that it is “‘committed to soliciting other
interested licensee services to
participate in all aspects of the DLC”
and plans to “bolster its support and
endorsement” going forward.371

In submitting the aggregated HFA and
MCI metrics, DLCI offers three different
criteria for evaluation (i.e., subscribers,
streams, or royalties paid). As the
statutory language here is similar to the
MLC endorsement/support criteria,372
the Office believes that the DLC
endorsement/support standard is
intended to parallel the MLC standard.
Thus, the entity designated as the DLC
should be endorsed and supported by
digital music providers and significant
nonblanket licensees that together paid
the largest aggregate percentage (among
DLC candidates) of total royalties from
the use of their musical works in
covered activities in the United States
during the statutory three-year period.
In any event, DLCI is the sole candidate,
and each criterion signals support over
80% of the relevant pool. DLCI thus
satisfies the second statutory criterion
for designation.

3. Administrative and Technical
Capabilities

General. In response to questions
regarding its administrative capabilities,
DLCI submitted a five-year business
plan, which includes plans for
establishing and enforcing
administrative assessment payment
obligations, identifying unmatched
musical work owners, including
outreach, participating in MLC
governance and CRJ proceedings,
maintaining records of its activities, and
an anticipated budget.373

DLCI’s “primary purpose will be to
coordinate the activities of the digital

371 DLCI Proposal at 6-7; see also Oversight of the
U.S. Copyright Office, Hearing Before the H. Comm.
on the Judiciary, 116th Cong. (2019) (statement of
Rep. Escobar) (indicating that the DLC should not
overlook smaller digital platforms and new market
entrants).

372 Compare 17 U.S.C. 115(d)(5)(A)(ii) (The DLC
shall be ““a single entity that. . . is endorsed by
and enjoys substantial support from digital music
providers and significant nonblanket licensees that
together represent the greatest percentage of the
licensee market for uses of musical works in
covered activities, as measured over the preceding
3 calendar years.”), with id. at 115(d)(3)(A)(ii) (The
MLC shall be “‘a single entity that. . . is endorsed
by, and enjoys substantial support from, musical
work copyright owners that together represent the
greatest percentage of the licensor market for uses
of such works in covered activities, as measured
over the preceding 3 full calendar years.”).

373 See NOI at 65753; DLCI Proposal at Ex. C; see
also 17 U.S.C. 115(d)(5)(C) (outlining authorities
and functions of DLC regarding these topics).

music services relating to the
mechanical license provided under
Section 115, including through the
specific authorities and functions
identified in the statute.” 374 It will
“fairly represent digital licensee
services, and effectively coordinate with
the MLC, to help realize the goals of the
MMA to provide licensing efficiency
and transparency, and to ensure that the
new blanket licensing system is, and
remains, workable for digital music
providers as well as copyright
owners.” 375 DLCI describes its
administrative capabilities as being
“managed by subject-matter experts
with relevant industry experience and
relationships” to “carry out its statutory
functions and help ensure that the
blanket licensing system is
implemented successfully, to the benefit
of all stakeholders in the industry.” 376
Membership. Although DLCI
represents a large swath of the relevant
licensee market, it does not represent all
licensees, and presumably the market
will see new entrants over the next five
years.377 Indeed, DLCI’s membership is
identical to DIMA’s membership. DLCI
has explained that it is committed to
growing its membership to other DSPs
and it is confident it will do so, noting
that any digital music provider or
significant nonblanket licensee can
become a member of DLCI and smaller
licensees will enjoy some protections, as
the bylaws require certain actions to be
passed by a supermajority of
members.378 DLCI’s bylaws further
outline how different membership tiers
will be charged dues, and its business
plan explains that operating expenses
will be “modest, and intend[ed] to
minimize overhead costs to the extent
possible.” 379

Administrative Assessment. DLCI
asserts that it wishes to ““minimize the
need for contested proceedings or
enforcement actions, by prioritizing
negotiations and cooperation among
licensees and the MLC.” 380 DLCI is
developing an agreement regarding the
apportionment of the administrative
assessment among the digital music
licensees and significant non-blanket
licensees “and expects to be able to
establish a plan for that allocation
before—or shortly after—the DLC is

374 DLCI Proposal at Ex. C—1.

375 Id. at Ex. G-2.

376 Id. at Ex. C-13.

377 For example, DLCI membership does not
include TIDAL, Deezer, Soundcloud, iHeartRadio,
or Napster.

378 DLCI Proposal at Ex. C-13—14; DLCI Ex Parte
Meeting Summary at 2.

379 DLCI Proposal at Ex. C-18.

380]d. at Ex. C-3.

designated.” 381 Should the
administrative assessment be decided
by the CRJs, DLCI suggests it is
“uniquely positioned to support the
[Copyright Royalty Board] in its
assessments of ‘reasonable costs,” based
on its members’ experience with large-
scale data management practices.” 382

While it does not endorse either
candidate for the MLC, DLCI has been
communicating with the two MLC
candidates “to support the development
of efficient MLC operations and foster a
collaborative working relationship”
regarding payment enforcement
responsibilities.383

MLC Participation. DLCI hopes that
its representatives ‘‘will be able to help
facilitate discussions between the MLC
and DLC regarding the ongoing
evaluation of the administrative
assessment, and help streamline any
potential [Copyright Royalty Board
assessment] proceedings” and
apportionment.384 While the
administrative assessment proceeding
will be conducted by the CRJs and its
cost is beyond the ambit of the
designation process, the Office notes
that in some areas, DIMA—whose
membership is coextensive with DLCI’s
founding and current members—
appeared to envision a narrower range
of activities, such as those related to
manual claims processing and
enforcement, than either of the MLC
candidates.385 Given the nascent status
of operations, the Office would expect
DLCI’s participation on the MLC board
to be flexible, as the Office expects from
the MLC. In any event, DLCI suggested
that coordination and communication
may improve following conclusion of
the designation process.

Confidentiality. To fulfill its statutory
function of records maintenance, DLCI
selected a secretary who will be
responsible for “‘ensuring that books,
reports, statements, certificates, and all
other documents and records are
properly kept and filed”” 386 and for
“managing the confidentiality and
security of sensitive information”
shared between it and the MLC.387 With
respect to confidentiality and the DLC
representative on the MLC board, DLCI
states that in addition to designating a

381 ]Jd, at Ex. C—4, C-5.

382]d. at Ex. C-6.

383 Id. at Ex. C-3.

384 ]d. at Ex. C-9-10.

385 Compare DIMA Reply Comments at 10, and
DLCI Ex Parte Meeting Summary at 2, with MLCI
Proposal at 36 (‘“Merging data from multiple
sources on conflicts will require significant manual
processing and will be very resource-intensive.”).

386 DLCI Proposal at Ex. C-11; DLCI Ex Parte
Meeting Summary at 1.

387 DLCI Proposal at Ex. C-12.
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non-DLCI director, officer, or employee,
it plans on “establishing, through
agreement, appropriate limitations on
the information that may be shared
between [the MLC and DLC], as well as
procedures for shielding information
concerning individual licensee service
members of the DLC from other licensee
service members.”” 388 If necessary, DLCI
states that it could address any
confidentiality or administration issues
with the MLC’s vendors in specific
agreements.389 The Copyright Office is
hopeful that relevant parties will agree
on appropriate procedures to protect
confidential, proprietary, or otherwise
sensitive information, and notes that the
Register has ultimate responsibility to
proscribe regulations related to the
protection of confidential information
by the MLC, DLC, and their employees,
committees, or board members.390

Education and Outreach. DLCI
expects to “develop standardized text
identifying and providing contact
information for the MLC, and
instructions for how a songwriter or
other copyright owner of musical
compositions can claim accrued
royalties by providing the necessary
information to the MLC” for digital
licensees to post on their services.391
DLCI generally expressed intentions to
engage in educational efforts and plans
to coordinate outreach efforts with the
MLC to inform songwriters and
publishers of the MLC and how to claim
royalties, including by “developling] a
protocol to guide its members’
individual outreach” and
“participat[ing] in songwriter and
publisher industry events, including
those organized by the MLC.” 392 DLCI
has also committed to participating in
outreach events with the Copyright
Office.393

The Office finds that DLCI has
addressed the main issues regarding its
administrative capabilities. DLCI
proposed a thorough and thoughtful
governance structure, criteria for
membership, and dues structure, and
appears well-positioned to participate in
an administrative assessment
proceeding if necessary. Other DLCI
functions, such as educational and
outreach efforts, plans to enforce notice
and payment obligations, and ensuring
that DLCI has the broadest possible
support of the licensee market, appear
more inchoate and may benefit from

388 NOI at 65753; DLCI Proposal at 8; see also id.
at Ex. C-9.

389 DLCI Proposal at 10.

39017 U.S.C. 115(d)(12)(C).

391 DLCI Proposal at Ex. G-8.

392 Id'

393 DLCI Ex Parte Meeting Summary at 2.

continued refinement. Overall, the
Office concludes that DLCI satisfies the
third statutory criterion for designation
as the DLC and has demonstrated a
commitment to building out its
operations and execution of its statutory
functions.

C. Conclusion

For the reasons set forth above, the
Register is selecting and designating
MLCI and DLCI, and their individual
board members, which Librarian
approves. MLCI has demonstrated it
meets each of the statutory criteria;
indeed, it is the only candidate that
satisfies the requirement of being
endorsed by, and enjoying substantial
support from, musical work copyright
owners that represent the greatest
percentage of the licensor market for
covered activities in the past three
years. Further, by articulating a more
thoughtful, methodical, and
comprehensive approach towards
executing the many important
administrative and technological duties
of the collective, MLCI has also
demonstrated that it is better positioned
to perform the required functions. The
Register has reviewed and determined
that each of MLCI’s individual board
members are well-qualified to serve on
the board in accordance with the
statutory criteria. Similarly, DLCI has
demonstrated that it fulfills each of the
statutory criteria for designation, and
that its individual board members are
well-qualified to serve on its board
pursuant to the statute.

Importantly, both the MLCI and the
DLCI submissions acknowledge that
their intended roles carry the
responsibility to broadly represent the
interests of musical work copyright
owners and songwriters, or digital
music providers, respectively, with
respect to the section 115 mechanical
license. In particular, the Office
appreciates AMLC’s proposal. The
Office hopes that MLCI will consider
whether any aspects of the AMLC’s
proposal should be incorporated into its
future planning.

As the legislative history amply
documents, this historic music
copyright legislation was enacted only
in the wake of significant consensus-
building and cooperation across a wide
berth of industry stakeholders.394 Now

394 See, e.g., Music Policy Issues: A Perspective
from Those Who Make It: Hearing on H.R. 4706,

H.R. 3301, H.R. 831 and H.R. 1836 Before H. Comm.

On the Judiciary, 115th Cong. 4 (2018) (statement
of Rep. Nadler) (“For the last few years, I have been
imploring the music community to come together
in support of a common policy agenda, so it was
music to my ears to see—to hear, I suppose—the
unified statement of support for a package of

that it is time to roll up sleeves,
sustained dedication to these worthy
goals will be critical as the MLC and
DLC turn to the many tasks involved in
preparation for the license availability
date.

The Copyright Office looks forward to
working with the MLC, DLC, and other
interested parties on next steps in MMA
implementation. As noted, the MLC and
DLC, along with the Copyright Office,
are asked to facilitate education and
outreach regarding the new blanket
licensing system to the broader
songwriting community. In the coming
months, the Office will initiate
additional regulatory activities required
under the statute and begin planning its
public policy study regarding best
practices, which the MLC may
implement to identify musical work
copyright owners with unclaimed
accrued royalties and reduce the
incidence of unclaimed royalties. Future
information regarding those activities
will be made available at: https://
www.copyright.gov/music-
modernization/.

Finally, the Copyright Office finds
that there is good cause to make the
codification of this designation effective
on publication. Timely designation of
the MLC and DLC are vital to the
success of Congress’s reform of the
section 115 statutory license. Indeed, by
the statutory language, the designation
would be timely based solely upon the
date of publication in the Federal
Register, but reflecting the designation
in Copyright Office regulations will be
helpful to the public.395 The statutory
designation deadline is the same
deadline for the CRJs to commence a

reforms issued by key music industry leaders earlier
this month. Many of these measures, such as the
CLASSICS Act and the Music Modernization Act,
are supported by stakeholders on both sides, by
digital service providers as well as by music
creators. This emerging consensus gives us hope
that this committee can start to move beyond the
review stage toward legislative action.”); 164 Cong.
Rec. H3522, 3537 (daily ed. Apr. 25, 2018)
(statement of Rep. Collins) (“[This bill] comes to the
floor with an industry that many times couldn’t
even decide that they wanted to talk to each other
about things in their industry, but who came
together with overwhelming support and said this
is where we need to be.”); 164 Cong. Rec. S501, 502
(daily ed. Jan. 24, 2018) (statement of Sen. Hatch)
(“I don’t think I have ever seen a music bill that
has had such broad support across the industry. All
sides have a stake in this, and they have come
together in support of a commonsense, consensus
bill that addresses challenges throughout the music
industry.”); 164 Cong. Rec. H3522, 3536 (daily ed.
Apr. 25, 2018) (statement of Rep. Goodlatte) (“I
tasked the industry to come together with a unified
reform bill and, to their credit, they delivered, albeit
with an occasional bump along the way.”); 164
Cong. Rec. S6259, 6260 (daily ed. Sept. 18, 2018)
(statement of Sen. Alexander on behalf of Sen.
Grassley) (“This bill is the product of long and hard
negotiations and compromise.”).

39517 U.S.C. 115(d)(3)(B)@), (d)(5)(B)().
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proceeding to establish the initial
administrative assessment, which
anticipates MLC and DLC
participation.396 Further, given the
license availability date of January 1,
2021, the MLC has a tight deadline to
become fully operational, and both the
MLC and DLC have important roles in
educating the public on the royalty
claiming process, which may be
unnecessarily encumbered if
designation were delayed.397 The public
had ample opportunity to comment on
the proposals for parties to be named
the MLC and DLC and did, in fact, file
over six hundred comments in response
to the different proposals.

List of Subjects in 37 CFR Part 210
Copyright, Phonorecords.

Final Regulations

For the reasons set forth in the
preamble, the Copyright Office amends
37 CFR part 210 as follows:

PART 210—COMPULSORY LICENSE
FOR MAKING AND DISTRIBUTING
PHYSICAL AND DIGITAL
PHONORECORDS OF NONDRAMATIC
MUSICAL WORKS

m 1. The authority citation for part 210
continues to read as follows:

Authority: 17 U.S.C. 115, 702.

m 2. Add subpart A, consisting of
§§210.1 through 210.10, to read as
follows:

Subpart A—Blanket Compulsory
License, Mechanical Licensing
Collective, and Digital Licensee
Coordinator

Sec.

210.1 Designation of the Mechanical
Licensing Collective and Digital Licensee
Coordinator.

210.2—210.10 [Reserved]

§210.1 Designation of the Mechanical
Licensing Collective and Digital Licensee
Coordinator.

The following entities are designated
pursuant to 17 U.S.C. 115(d)(3)(B) and
(d)(5)(B). Additional information
regarding these entities will be made
available on the Copyright Office’s
website.

(a) Mechanical Licensing Collective,
Inc., incorporated in Delaware on March
5, 2019, is designated as the Mechanical
Licensing Collective; and

(b) Digital Licensee Coordinator, Inc.,
incorporated in Delaware on March 20,
2019, is designated as the Digital
Licensee Coordinator.

396 Id. at 115(d)(3)(B)(1), (D)(5)(B)(),
(D)D) D.
397 See id. at 115(d)(3)(J)(iii), (d)(5)(C)(iii).

§§210.2-210.10 [Reserved]

Dated: July 1, 2019.
Karyn A. Temple,

Register of Copyrights and Director of the
U.S. Copyright Office.

Approved by:
Carla D. Hayden,
Librarian of Congress.
[FR Doc. 2019-14376 Filed 7-5-19; 8:45 am]
BILLING CODE 1410-30-P

LIBRARY OF CONGRESS
Copyright Royalty Board

37 CFR Parts 303, 350, 355, 370, 380,
382, 383, 384, and 385

[Docket No. 18—-CRB-0012 RM]

Copyright Royalty Board Regulations
Regarding Procedures for
Determination and Allocation of
Assessment To Fund Mechanical
Licensing Collective and Other
Amendments Required by the Hatch-
Goodlatte Music Modernization Act

AGENCY: Copyright Royalty Board,
Library of Congress.
ACTION: Final rule.

SUMMARY: The Copyright Royalty Judges
(Judges) adopt regulations governing
proceedings to determine the
reasonableness of, and allocate
responsibility to fund, the operating
budget of the Mechanical Licensing
Collective authorized by the Music
Modernization Act (MMA). The Judges
also adopt proposed amendments to
extant rules as required by the MMA.
DATES: Effective July 8, 2019.

FOR FURTHER INFORMATION CONTACT:
Anita Blaine, CRB Program Specialist,
by telephone at (202) 707-7658 or email
at crb@loc.gov.

SUPPLEMENTARY INFORMATION: On March
13, 2019, the Copyright Royalty Judges
(Judges) published proposed regulations
governing proceedings to determine the
reasonableness of, and allocate
responsibility to fund, the operating
budget of the Mechanical Licensing
Collective authorized by the Music
Modernization Act (MMA). The Judges
also proposed amendments to extant
rules as required by the MMA. 84 FR
9053. The Judges received comments
from the Digital Music Association
(DiMA), The National Music Publishers
Association (NMPA), and
SoundExchange, Inc.? The commenters
generally support the Judges’ proposal

1The proposal was further to a Notice of Inquiry
that the Judges published on November 5, 2018. 83
FR 55334.

while recommending certain
adjustments, many of which the Judges
accept as improvements to the rules as
originally proposed. The Judges hereby
adopt the proposed rules as amended.

Background

The MMA amended title 17 of the
United States Code (Copyright Act) to
authorize, among other things,
designation by the Register of
Copyrights (with the approval of the
Librarian of Congress) of a Mechanical
Licensing Collective (MLC). 17 U.S.C.
115(d)(3)(A)(iv) and 17 U.S.C.
115(d)(3)(B)(i). The MLC is to be a
nonprofit entity created by copyright
owners to carry out responsibilities set
forth in sec. 115 of the Copyright Act.
17 U.S.C. 115(d)(3)(A)(i). The Copyright
Act sets forth the governance of the
MLC, which shall include
representatives of songwriters and
music publishers (with nonvoting
members representing licensees of
musical works and trade associations).
17 U.S.C. 115(d)(3)(D). The MLC is
authorized expressly to carry out several
functions under the Copyright Act,
including offering and administering
blanket licenses and collecting and
distributing royalties. 17 U.S.C.
115(d)(3)(C)(i) and (iii).

Section 115(d)(5)(A) of the MMA
defines a second entity, the Digital
Licensee Coordinator (“DLC”’), a single
nonprofit entity not owned by any other
entity, created to carry out
responsibilities under the MMA. The
DLC must be endorsed by and enjoy
substantial support from digital music
providers and significant nonblanket
licensees that together represent the
greatest percentage of the licensee
market for uses of musical works in
covered activities, as measured over the
preceding three calendar years. 17
U.S.C. 115(d)(5)(A). The DLC will be
designated by the Register, with the
approval of the Librarian, and is
authorized to perform certain functions
under the Copyright Act, including
establishing a governance structure,
criteria for membership, and dues to be
paid by its members.2 The DLC is also
authorized to engage in efforts to
enforce notice and payment obligations
with respect to the administrative
assessment, including by receiving
information from and coordinating with
the MLC. The DLC is also authorized to
initiate and participate in proceedings
before the Judges to establish the

2The Register may decline to designate a DLC if
she is unable to identify an entity that fulfills the
qualifications for the DLC set forth in the MMA. 17
U.S.C. 115(d)(5)(B)(iii).
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administrative assessment. 17 U.S.C.
115(d)(5)(B)~(C).

The MMA provides that the Judges
must, within 270 days of the effective
date of the MMA, commence a
proceeding to determine an initial
administrative assessment that digital
music providers and any significant
nonblanket licensees shall pay to fund
the operations of the MLC. 17 U.S.C.
115(d)(7)(D)(iii)(I).® The Judges may also
conduct periodic proceedings to adjust
the administrative assessment. 17 U.S.C.
115(d)(7)(D)(iv). In the proceedings to
determine the initial and adjusted
administrative assessments, the Judges
must determine an assessment “in an
amount that is calculated to defray the
reasonable collective total costs.” 17
U.S.C. 115(d)(7)(D)(ii)(11).

Creation of the MLC and the other
statutory changes in the MMA require or
authorize modification of the Judges’
regulations relating to sec. 115. For
example, sec. 102(d) of the MMA
requires the Judges, not later than 270
days after enactment of the MMA, to
amend 37 CFR part 385, ““to conform the
definitions used in such part to the
definitions of the same terms described
in sec. 115(e) of title 17, United States
Code, as added by’ sec. 102(a) of the
MMA. That provision also directs the
Judges to “make adjustments to the
language of the regulations as necessary
to achieve the same purpose and effect
as the original regulations with respect
to the rates and terms previously
adopted by the [Judges].”

In that regard, the MMA also adds a
new sec. 801(b)(8) to the Copyright Act,
which authorizes the Judges “to
determine the administrative
assessment to be paid by digital music
providers under section 115(d)”” and
states that “[t]he provisions of section
115(d) shall apply to the conduct of
proceedings by the [Judges] under
section 115(d) and not the procedures in
this section, or section 803, 804, or
805.” 17 U.S.C. 801(b)(8). To discharge
this duty, the MMA authorizes the
Judges to adopt regulations concerning
proceedings to set the administrative
assessment established by the statute to
fund the MLC. 17 U.S.C.
115(d)(7)(D)(viii) and 115(d)(12)(A).

A. Discussion of Comments

As noted above, the three sets of
comments the Judges received were
generally supportive of the Judges’
proposal, much of which responded to
comments that the Judges had received

3 The assessment may also be paid through
voluntary contributions from digital music
providers and significant nonblanket licensees as
may be agreed with copyright owners. 17 U.S.C.
115(d)(7)(A)(ii).

in response to their Notice of Inquiry
(NOI). Some comments, however, raised
issues with particular aspects of the
proposal, which the Judges address
below. The comments of DIMA and
NMPA overlapped on many issues.
Therefore, the Judges discuss the
respective comments of these two
commenters in a single section.
SoundExchange’s comments are
addressed in a separate section.

1. DIMA and NMPA Comments

According to DIMA, Congressional
intent in adopting the MMA is that the
MLC and the DLC are to be created,
designated, and approved to serve as
proxies for the interests of their
respective constituencies, with the MLC
serving as the voice of musical work
copyright owners/licensors and the DLC
serving as the voice of digital music
licensees. DIMA Comment at 3. DIMA
believes, however, that as currently
drafted, certain of the proposed rules
put the DLC in an inferior position as
compared to the MLC, creating
inequities that ultimately may
undermine the perceived goal of the
assessment proceedings to establish the
amount and terms of the administrative
assessment based on a comprehensive,
transparent record or to allow for the
negotiation of a voluntary agreement
among the MLC and DLC, which DiMA
asserts, represent the vast majority of
their respective stakeholders. Id. at 4.
DiMA points out perceived disparities
between the MLC and the DLC in three
areas, discussed below.

(a) DIMA Believes the MLC and the DLC
Should Be Provided With Equal
Opportunities To Take Depositions

DiMA notes that proposed § 355.3(e)
would authorize the MLC to notice and
take up to five depositions during its
discovery period and would authorize
the DLC, together with “interested
copyright owners, interested Digital
Music Providers, and interested
Significant Nonblanket Licensees,” to
notice and take up to five depositions
“collectively” during their discovery
period.

According to DIMA, the proposed
rules thus permit the MLC to review
whatever discovery it deems relevant,
determine the five individuals it
believes would be most advantageous to
depose and the order in which it wishes
to depose these individuals, and set the
timing of those depositions within the
discovery period, unencumbered by the
other parties. DIMA Comment at 4.

In contrast, DIMA notes, the DLC
would be required to share its five
depositions with the other proceeding
participants. As a result, DiMA believes

that the proposed rules would constrain
the DLC in its efforts to take
depositions, requiring that it negotiate
and compromise on the deposition
process with other participants, making
the development of a coherent and
efficient strategy for this process
incredibly difficult.

DiMA asserts that under the proposed
rules, any proceeding participant other
than the MLC could essentially “hijack”
the first discovery period deposition
process by noticing all five depositions
on the very first day of that discovery
period, thereby blocking the DLC’s
ability to take depositions of potentially
far more relevant individuals. DIMA
believes that the perceived open-ended
nature of the deposition process in the
proposed rules would create disputes
that the CRJs would be required to
resolve over areas such as the
individuals who would be deposed, the
time allocations for examination of
those witnesses, and the timing of the
depositions, resulting in significant
inefficiencies within the discovery
timeline. DiIMA Comment at 5.

DiMA believes that the DLC should be
provided with access to the deposition
process equal to that of the MLC, and
the proposed rules should be amended
to permit the DLC to take up to five
depositions under the same conditions
as those provided to the MLC.

DiMA acknowledges the need to
ensure that the discovery process is also
fair to other proceeding participants. To
that end, DIMA recommends that the
proposed rules be modified to mandate
a duty requiring these other parties to
cooperate with DiIMA and each other in
good faith in discovery and to attempt
to resolve disputes amongst themselves
before availing themselves of the
discovery disputes process outlined in
proposed § 355.3(h). DIMA also suggests
that the Judges modify the proposed
rules to make clear that proceeding
participants whose interests may not be
fully represented by either the MLC or
the DLC are permitted to take advantage
of the discovery disputes process set
forth in proposed § 355.3(h), to request
authorization from the CRJs to take any
depositions they deem necessary and,
upon a showing of good cause, be
permitted to take those depositions.
DiMA Comment at 6.

DiMA believes that the deposition
process outlined above would place the
DLC on equal footing with the MLC,
while at the same time providing
meaningful opportunities to other
proceeding participants to partake in the
deposition process as well. Id.

The Judges believe that DIMA’s
proposed modifications to § 355.3(e)
and (h) are reasonable and appropriate
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and therefore adopt DIMA’s
recommended modifications.4

(b) DiMA Believes That the First and
Second Discovery Periods Should Be
Substantively Identical

In the Joint Proposal that DIMA and
the NMPA submitted in response to the
Judges’ Notice of Inquiry, NMPA/DiMA
recommended that administrative
assessment proceedings have two
discovery periods. According to DIMA,
the first discovery period would be
reserved for the DLC and other
participants in the proceeding, other
than the MLC, to allow those parties to
examine the MLC’s submission and
probe its constituent parts in
preparation for the DLC’s and other
participants’ responsive submissions.
The second discovery period would be
reserved for the MLC to allow it to
examine the responsive submissions
and to probe their constituent parts in
preparation for the MLC’s reply
submission, which, under the Joint
Proposal, the MLC would have the
option to file after the second discovery
period. DiMA Comment at 7.

DiMA contends that the proposed
rules contain several ambiguities and
inconsistencies that require clarification
to ensure that discovery during
administrative assessment proceedings
is efficient, logical, and equitable. Id.
For example, DIMA notes that
§ 355.2(g)(1)(iii) of the proposed rules
reserves the first discovery period “‘for
the [DLC] and any other participant in
the proceeding, other than the [MLC], to
serve discovery requests and complete
discovery pursuant to § 355.3(d).” DiMA
further notes that § 355.3(d) states that
“the [DLC], interested copyright owners,
interested Digital Music Providers, and
interested Significant Nonblanket
Licensees . . . and any other participant
in the proceeding may serve requests for
additional documents” (emphasis added
by DIMA).

According to DiMA, the italicized
language in § 355.3(d) is problematic in

4DiMA recommended that the Judges insert a
lengthy phrase throughout proposed § 355 each
time the term Digital Licensee Coordinator appears
to account for the possibility that the Register does
not designate a DLC (i.e., or if no Digital Licensee
Coordinator has been designated, interested Digital
Music Providers and Significant Nonblanket
Licensees representing more than half of the market
for uses of musical works in Covered Activities,
acting collectively). As a more efficient alternative,
the Judges define the term Digital Licensee
Coordinator to include either the entity that the
Register designates or, if the Register does not
designate a DLC, interested Digital Music Providers
and Significant Nonblanket Licensees representing
more than half of the market for uses of musical
works in Covered Activities, acting collectively. As
a corresponding change to the new definition of
DLC, the Judges also removed paragraph (d) of
section 355.1.

that there are no statutorily authorized
“other participant[s] in the proceeding”
other than the DLC, interested copyright
owners, interested Digital Music
Providers, and interested Significant
Nonblanket Licensees, all of which are
already enumerated within the same
sentence, making this language
redundant at best and potentially
opening the door to discovery by the
MLC during the first discovery period at
worst, which, DIMA contends, is
directly contrary to the language of
proposed § 355.2(g)(1)(iii). DIMA
Comment at 8. DiMA therefore
recommends that the Judges clarify
§355.3(d) to remove the “interested
copyright owners, interested Digital
Music Providers, and interested
Significant Nonblanket Licensees”
language and instead conform this
language with the language from
§355.2(g)(1)(iii) (i.e., “‘the Digital
Licensee Coordinator and any other
participant in the proceeding, other than
the Mechanical Licensing Collective”)
to resolve this internal inconsistency
and potential ambiguity. For the same
reasons, DIMA also suggests that
identical language in § 355.3(f)(1)
likewise be modified accordingly. DiIMA
Comment at 8. The Judges believe
DiMA'’s proposed modifications are
reasonable and appropriate and
therefore adopt them.

DiMA further notes that as presently
drafted, proposed §§ 355.2(g)(1)(iii) and
355.3(d) fail to set forth the right of the
DLC and other proceeding participants
to take depositions during the first
discovery period, which, DIMA
contends, appears to be an inadvertent
oversight, since those depositions are
clearly contemplated by, and discussed
in, § 355.3(e). DIMA recommends that
§355.3(d) be amended to add a
subsection (2) that substantively mirrors
§355.3(g)(2) (but with the reference to
“note” corrected to “notice”), which
addresses the MLC’s ability to take
depositions during the second discovery
period (i.e., “The [DLC] (or if no [DLC]
has been designated, interested Digital
Music Providers and Significant
Nonblanket Licensees representing more
than half of the market for uses of
musical works in Covered Activities,
acting collectively) and any other
participant in the proceeding, other than
the [MLC], may notice and take
depositions as provided in paragraph (e)
of this section.”). DIMA Comment at 8.

DiMA also asserts that § 355.3(e)
requires the correction of what appears
to be a typographical error. According to
DiMA, the first sentence of that section
authorizes the noticing and taking of
depositions during the first discovery
period by the DLC and other proceeding

participants. The second sentence then
authorizes the noticing and taking of
depositions by the MLC but
inadvertently states that these
depositions are to be taken during the
“first” rather than the “second”
discovery period. Yet § 355.2(g)(1)(v)
discusses the second discovery period
in the proceeding, which provides for
the MLC ““to serve discovery requests
and complete discovery of the [DLC]
and any other participant in the
proceeding pursuant to § 355.3(g).”
Section 355.3(g), in turn, is titled
“Second discovery period.” According
to DiMA, the general framework of
discovery and other sections of the
proposed rules confirm that the second
sentence of this subsection should
instead read (proposed amendment in
italics): “The [MLC] may give notice of
and take up to five depositions during
the second discovery period.” DiMA
Comment at 9.

DiMA notes that the Judges requested
specific comments with regard to reply
submissions of the MLC, voicing the
concern that the proposed rules as
currently written ‘“would authorize the
MLC to respond to submissions of the
DLC and other opposing parties but the
proposal would not authorize the MLC
to seek discovery from those parties to
support its submission.” DIMA
Comment at 9, quoting 84 FR at 9057.

DiMA posits that this reading of the
proposed rules was perhaps the result of
the inconsistencies discussed above
that, when resolved, make clear that the
second discovery period, the discovery
period specifically set aside for the MLC
in both the proposed rules and in the
Joint Proposal, occurs after the DLC and
other participants provide their
responsive submissions and concurrent
document productions and written
disclosures. According to DIMA, the
proposed rules already authorize the
MLC to conduct discovery subsequent
to the filing of responsive submissions
by the DLC and other participants and
prior to the filing of any reply
submission by the MLC. DiMA
Comment at 9.

For its part, NMPA ““observes that the
Proposed Rule could be read as unfairly
limiting the scope of discovery in the
second discovery period for the MLC as
compared to the scope of discovery in
the first period applicable to the DLC
and additional parties.” NMPA
Comment at 8. NMPA notes that
proposed § 355.3(d) states that in the
first discovery period, “[alny document
request shall be limited to documents
that are Discoverable” whereas
proposed § 355.3(g)(1) states, with
respect to the second discovery period,
“requests shall be limited to documents
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that are Discoverable and relevant to
consideration of whether any
counterproposal fulfills the
requirements of 17 U.S.C. 115(d)(7) or
one or more of the elements of this
part.” NMPA Comment at 8.5 NMPA
also requests that the Judges change
paragraph (2) in the definition of
Discoverable in proposed § 355.7 to read
“(2) Relevant to consideration of
whether a proposal or response thereto
fulfills the requirements in 17 U.S.C.
115(d)(7).” According to NMPA, these
requested changes should eliminate
confusion concerning the MLC’s ability
to take discovery of the DLC and other
parties regarding their respective
responses to the MLC’s proposal. NMPA
Comment at 9.

The Judges find that DIMA’s and
NMPA'’s respective recommended
modifications to the proposed rules in
this area are reasonable and appropriate
and therefore adopt them.

(c) DIMA Believes That Any Voluntary
Agreement Must Be Agreed Upon Only
by the MLC and the DLC Without
Mandatory Participation or Approval of
Other Participants

DiMA avers that §§355.4 and 355.6(d)
of the proposed rules may not be
consistent with the MMA because they
include participants other than the MLC
and the DLC in the negotiation periods
and in any voluntary agreement that
ultimately may result from those
negotiations. According to DIMA,
inclusion of such other participants is
not mandated by the MMA and should
be obviated by the MLC’s and the DLC’s
roles as statutorily-designated
representatives of their respective
stakeholders. DIMA Comment at 10.

DiMA notes that § 355.4 of the
proposed rules requires the
participation of not only “[tlhe [MLC]
[and] the [DLC],” but also the
participation of “interested copyright
owners, interested Digital Music
Providers, and interested Significant
Nonblanket Licensees” (emphasis added
by DiMA) in both negotiation periods
within an administrative assessment
proceeding, and sets the commencement
of the first negotiation period for “the
day after the [Judges] give notice of all
participants in the proceeding.” DiMA
notes that in explaining this provision
and its timing, the Judges stated that

5 As discussed further below, NMPA does not
believe that independent counterproposals are
appropriate in the context of assessment
proceedings. NMPA Comment at 8. As a result,
NMPA requests that the Judges remove from
proposed § 355.3(g)(1) the language ““and relevant to
consideration of whether any counterproposal
fulfills the requirements of 17 U.S.C. 115(d)(7) or
one or more of the elements of this part.” NMPA
Comment at 8-9.

they ‘““are loathe to encourage the MLC
and the DLG, or other significant
participants, to engage in negotiations
for up to a month (or up to half the
suggested negotiating period) before the
[Judges] identify and give notice of the
full roster of participants.” DiIMA
Comment at 10, quoting the Judges’ Rule
Proposal, 84 FR at 9057.

DiMA notes that § 355.6(d) of the
proposed rules likewise references
voluntary agreements ‘“‘negotiated and
agreed to by the [MLC] and the [DLC],
interested copyright owners, interested
Digital Music Providers, and interested
Significant Nonblanket Licensees’
(emphasis added by DiMA).

DiMA contends, however, that the
MMA does not require or encourage
such broad participation. According to
DiMA, under the MMA only the MLC
and the DLC must agree to any
negotiated voluntary agreement. DIMA
consequently requests that the Judges
modify the proposed rules to remove
“interested copyright owners, interested
Digital Music Providers, and interested
Significant Nonblanket Licensees” from
proposed §§ 355.4 and 355.6(d).6 DiMA
also requests that the Judges modify the
proposed rules such that the first
negotiation period will begin on the
date of commencement of the
proceeding to determine or adjust the
administrative assessment. DIMA
Comment at 12.7

The Judges believe that involvement
in the settlement discussions between
the MLC and DLC by other participants
is appropriate and permitted—though
not mandated—under the statute. At the
same time, the Judges agree with
DiMA’s interpretation of the statute that

6 DiMA contends that the MMA clearly
contemplates the possibility of a negotiated,
voluntary agreement between the MLC and the DLC
(only), to which the entire industry would be
bound, because, according to DiIMA, the MLC and
the DLC are statutorily-designated entities that by
their nature represent the broad majority of their
respective constituencies. DIMA avers that this
aspect of the MMA contrasts with regulations
governing settlements in royalty rate proceedings
which, DIMA notes, explicitly state that a
settlement can be reached by ““some or all of the
parties,” and that participants who are not parties
to the agreement can file objections to the adoption
of any such agreement. DIMA Comment at n. 3,
citing 37 CFR 351.2(b)(2).

7DiMA notes that the Joint Proposal included the
following MMA language to account for the
possibility that a DLC may not be designated: ““(or
if none has been designated, interested digital
music providers and significant nonblanket
licensees representing more than half of the market
for uses of musical works in covered activities).”
DiMA recommends that this language be included
throughout the proposed rules, as appropriate.
DiMA Comment at n.2. As discussed in note 4
above, as an alternative, the Judges have defined the
term Digital Licensee Coordinator to include the
group of parties that DIMA suggests if the Register
does not designate a DLC.

only the MLC and DLC must agree to a
voluntary settlement. Nevertheless, the
Judges believe that the views of other
participants may be helpful, and
perhaps essential, for the Judges to
determine whether good cause exists to
exercise their discretion to reject a
settlement. The Judges, therefore, have
modified section 355.4 to clarify that
participants other than the MLC and
DLC may participate in settlement
negotiations and may comment on any
resulting settlement. In keeping with the
accelerated timeline for administrative
assessment proceedings, the Judges have
imposed tight space limitations for
comments, and abbreviated deadlines
for comments and any reply by the
settling parties. These limitations are
subject to the general rules governing
requests for enlargement in sections
303.3(c) and 303.7(b). The Judges have
made a conforming change to section
303.3(c) to ensure that the rule
governing requests for enlargement of
space applies to space limitations set in
section 355.4 and other provisions of
subchapter B.

(d) Issues Relating to Fact Finding in
Administrative Assessment Proceedings

DiMA'’s set of comments also
addressed six areas regarding the fact
finding process: (1) Flexibility in
scheduling of the proceedings and
related timing; (2) concurrent expert
testimony; (3) necessity of hearings; (4)
admissibility of deposition transcripts;
(5) witness attendance at the hearing
and review of transcripts; and (6) scope
of mandatory document productions.
NMPA'’s comment also addressed some
of these areas. The Judges address each
area is turn.

Flexibility in Proceeding Scheduling
and Related Timing

DiMA agrees that the Judges’
scheduling proposal, which DIMA
views as more flexible than that DIMA
and the NMPA proposed in their Joint
Comment on the NOI, will allow the
Judges to adopt a tailored schedule for
each proceeding based on the
circumstances of that proceeding and
still retain the structural framework of
the proceeding. DIMA Comment at 12.
Likewise, NMPA states that it
understands the Judges’ desire for
flexibility and agrees that a less
structured schedule can still allow the
Judges to conduct proceedings in a
timely and efficient manner. NMPA
believes that the Judges can establish
the schedule in each particular
proceeding with an eye toward
commencing and completing the
proceeding in accordance with the
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overall timetable set forth in the MMA.
NMPA Comment at 3.

DiMA requests, however, that the
Judges allot sufficient time after the
close of the first and second discovery
periods for the parties to incorporate
relevant facts obtained through
discovery into those submissions and to
resolve discovery disputes that may
arise. Id. at 13. DIMA also requests that
the Judges consider incorporating a
period of 3—5 days between the due date
for opening and responsive submissions
and the start of the first and second
discovery periods to provide proceeding
participants a few days to review the
submissions and document productions
and disclosures before commencing
discovery activities. Id.

DiMA also notes that the Judges
propose 60 days for the first discovery
rather than the 75 days that the DIMA/
NMPA Joint Comment had proposed.
See proposed § 355.2(g)(1)(iii). The
second discovery period would also be
60 days. DIMA asserts that there is
justification for a longer first discovery
period because the DLC will have to
coordinate and negotiate with other
parties involved in the first discovery
period, whereas the MLC will be the
lone party directing the second
discovery period and will not be
hindered by competing interests
regarding noticing and taking
depositions and deciding the number
and extent of document requests. DIMA
Comment at 13—-14. DiMA contends that
a longer discovery period is necessary
and requests that the Judges reconsider
a 75-day period for the first discovery
period.

After careful consideration, the Judges
decline to adopt DiMA’s requests to
lengthen the first discovery period and
delay the commencement of the
discovery periods. The timing
provisions in the MMA for determining
the Administrative Assessment are
particularly compressed. The Judges
believe that 60 days is a reasonable
amount of time for discovery and that a
longer period would only serve to
restrict further an already short time
frame for determining an Administrative
Assessment.

Concurrent Expert Testimony

DiMA and NMPA each responded to
the Judges’ proposal regarding
concurrent expert testimony. DiMA
supports the Judges’ inclusion of the
concurrent testimony option and
believes that this approach could assist
the Judges in creating a more
comprehensive record upon which they
can base their determination and in
answering questions the Judges may
have. DIMA also believes that a

concurrent testimony approach could
allow the Judges more latitude to
address any concerns they may have
with regard to the proposals then at
issue. According to DIMA, engaging in
concurrent expert testimony may lead to
efficiencies by allowing the experts to
focus on the heart of the issues that
remain in dispute, to explain their
differing viewpoints on those issues,
and to have the ability to examine those
viewpoints in real time by the experts
themselves, the Judges, and counsel.

Additionally, DIMA avers that
concurrent expert testimony may be
particularly useful where, as here, the
proceeding will be very subject-matter
specific and the issues addressed at the
hearing will be fairly complex,
technical, and nuanced. To the extent
the Judges or the parties elect to use the
concurrent evidence approach in a
particular proceeding, DIMA
recommends that the Judges consider
how best to direct and focus such
testimony to ensure that the process is
efficient and orderly at the hearing.
DiMA also supports inclusion of
concurrent expert testimony as an
option for testimony at the hearing
either in addition to or in lieu of
“traditional” expert testimony, as the
circumstances may dictate, while at the
same time making clear that, in the
absence of a specific ruling to the
contrary, “traditional” (i.e. non-
concurrent) expert testimony will
remain the default process and structure
in administrative assessment
proceedings. DIMA Comment at 13—14.

NMPA believes a concurrent evidence
approach could help to narrow and
clarify issues and permit immediate
correction of testimony by one expert
when another expert identifies mistakes
in the first expert’s testimony.
Accordingly, NMPA does not object to
the inclusion of language within
proposed rule § 355.5(d) to permit a
concurrent evidence procedure.

In light of uncertainties concerning
the equities in particular proceedings,
however, should the Judges adopt this
approach, NMPA believes it would be
helpful if, in any given proceeding, the
Judges would solicit the views of the
parties before requiring participation in
a concurrent evidence procedure.
NMPA Comment at 12—-13.

The Judges adopt the concurrent
evidence provision as proposed, but,
consistent with NMPA'’s
recommendation, will consider the
views of any party regarding the
implementation of a concurrent
evidence approach in any particular
Administrative Assessment proceeding.
The Judges also confirm, consistent with
DiMA’s comment, that “‘traditional”

expert testimony will remain the default
process and structure in administrative
assessment proceedings, i.e., absent any
ruling by the Judges establishing a
concurrent form of receiving expert
testimony.

Necessity of Hearings

DiMA notes that current proposed
§ 355.5(a) allows the Judges to issue a
determination for the administrative
assessment without a hearing. DIMA
Comment at 15. DiMA believes that this
option is inconsistent with the MMA. In
particular, DIMA references sec.
115(d)(7)(D)(iii)(I), which, DIMA
contends, mandates a hearing. DIMA
Comment at 15. As a result, DIMA
contends that the proposed rules should
be modified to clarify that a hearing is
a required phase of the administrative
assessment proceeding unless a
voluntary agreement is reached between
the MLC and the DLC. In addition to
what DiMA believes is a statutory
mandate, DiMA also believes that a
hearing would afford the Judges the
opportunity to examine whatever
portions of the proposed assessment
they found to be deficient or otherwise
inconsistent with the MMA and to make
a determination consistent with 17
U.S.C. 115(d)(7). DIMA Comment at 16.

As a practical matter, the Judges agree
that, absent a settlement, a hearing will
be beneficial for developing a record as
a foundation for an Administrative
Assessment determination. Therefore,
the Judges accept DIMA’s
recommendation to amend proposed
§ 355.5(a) to remove references to the
Judges’ consideration of filings
submitted for a determination without a
hearing.

Admissibility of Deposition Transcripts

As DiMA notes, the Judges’ proposed
rules allow the introduction of
deposition transcripts pursuant to the
rules and limitations of Federal Rule of
Civil Procedure 32. 84 FR at 9058;
proposed § 355.5(c). DIMA agrees with
the Judges’ position on this issue
because, according to DIMA, submission
of only the deposition testimony that is
permitted under FRCP 32 will ensure
that the Judges receive these materials
in a way that does not require them to
wade through many exploratory lines of
questioning in discovery depositions
and does not duplicate the live
testimony of any hearing witnesses.
DiMA Comment at 16. NMPA noted that
“the Joint Comments proposed that
complete transcripts be admitted so
relevant portions would be available as
needed during the hearing without
undue burden or delay. At the same
time, NMPA understands the concerns



Federal Register/Vol.

84, No. 130/Monday, July 8, 2019/Rules and Regulations

32301

articulated by the [Judges]. What is
critical is that pertinent deposition
testimony be available for use by the
parties as necessary during a hearing.”
NMPA Comment at 13. The Judges
acknowledge NMPA'’s desire to have
pertinent deposition testimony available
during a hearing and believe that the
current proposal will permit such
access. As a practical matter, the Judges
note that during an Administrative
Assessment proceeding parties may
submit deposition transcripts (and other
exhibits) to the Judges. Once they are
marked for identification, the entire
transcript or a subset of it thereafter may
be offered for admission into evidence
during the hearing. Such submission is
consistent with the current proposal.
Therefore, the Judges adopt the rules in
this area as proposed.

Witness Attendance at the Hearing and
Review of Transcripts

As DiMA notes, proposed § 355.5(d)
generally prohibits a witness, other than
a party representative, from listening to
or reviewing a transcript of another
witness prior to testifying. DIMA
Comment at 17. DIMA does not object
to this provision with respect to fact
witnesses but recommends a carve-out
for expert witnesses ‘‘as the testimony of
expert witnesses is inherently different
in nature and often benefits from
learning additional facts from which
expert opinions can be formed or
adjusted.” Id. DiMA believes such a
carve-out is particularly useful where
the Judges contemplate the possibility of
concurrent expert testimony.

The Judges Eelieve that a carve-out for
expert witnesses is reasonable and
appropriate and therefore adopt it.

Scope of Mandatory Document
Productions

DiMA notes that proposed § 355.3(b),
which deals with the initial
Administrative Assessment proceeding,
is inconsistent with proposed § 355.3(c),
which deals with proceedings to adjust
the Administrative Assessment, in that
the latter requires the MLC to produce
a three-year projection of costs,
collections, and contributions whereas
the former does not. DiMA recommends
that the Judges modify the proposed
rules to add the three-year projection
requirement, beginning as of the license
availability date, to § 355.3(b) both for
the sake of consistency between
proceedings and to provide the Judges
with “‘robust, relevant information that
will be useful in making their ultimate
determination.” DiIMA Comment at 18.
DiMA believes that “mandating
projections for at least three years will
provide more accurate long-term cost

information and will thus more likely
result in an administrative assessment
that will not require as much
adjustment in future years.” Id. The
Judges accept DIMA’s request as
appropriate and reasonable and adopt
the modification as suggested.

DiMA also notes that the Judges have
included in §§ 355.3(b)(2)(iii) and
355.3(c)(2)(v) a new, specific category of
documents for mandatory production by
the MLC (i.e., processes for requesting
proposals, inviting bids, ranking and
selecting the proposals and bids of
potential contracting and sub-
contracting parties competitively (or by
another method), including processes
for ensuring the absence of overlapping
ownership or other overlapping
economic interests between the MLC or
its members and any selected
contracting or sub-contracting party). Id.
at 18—19. DiIMA supports this inclusion
““as these documents are directly
relevant to the core question of
‘reasonable’ costs and are vital to a
determination that is fair, accurate, and
consistent with 17 U.S.C. 115(d)(7).” Id.
at 19.

NMPA, on the contrary, believes that
the proposed provision seems
unnecessary and potentially onerous.
NMPA Comment at 10. NMPA believes
that the proposed provision, which was
not included in the Joint Comments of
NMPA and DiMA, could be interpreted
to require production of materials
concerning virtually every contract of
the MLC no matter how small. Id.
NMPA also suggests that some of the
proposed language concerning
“overlapping economic interests” could
be read to suggest an expansion of the
Judges’ role beyond what is
contemplated under the MMA. NMPA
requests that the Judges modify the
proposed language (i.e., first clause of
proposed §§ 355.3(b)(2)(iii) and (c)(2)(v)
concerning the MLC’s choice of
vendors) at the very least to include a
materiality threshold of ten percent of
the MLC’s annual budget. NMPA
Comment at 10-11. As currently
proposed, NMPA fears that the
provisions could be read as requiring
that the MLC would need to produce
every contract, proposal and bid—no
matter how trivial or immaterial. NMPA
Comment at 10. NMPA maintains that
such a requirement would be
enormously burdensome and could
threaten timely completion of the
proceeding. NMPA Comment at 10-11.

NMPA is also concerned about the
second clause of proposed
§355.3(b)(2)(iii) and (c)(2)(v), which is
addressed to “‘ensuring the absence of
overlapping ownership or other
overlapping economic interests . . .”.

NMPA Comment at 11. NMPA believes
that this proposed language could be
interpreted as suggesting that the Judges
““are somehow responsible for policing
the policies and practices of the MLC
with respect to conflicts of interest.” Id.
NMPA believes that the policies and
practices of the MLC are adequately
addressed in the MMA (e.g.,
requirements of an annual report
detailing the MLC’s operations and
expenditures and periodic audits to
guard against ‘“fraud, abuse, waste, and
the unreasonable use of funds’’). NMPA
Comment at 11 and n.9. NMPA notes
that the MMA does not confer authority
or responsibility to the Judges to enforce
these provisions. NMPA contends that
the Judges’ authority under the MMA is
limited to establishing the
Administrative Assessment for the MLC
in accordance with the criteria set forth
in 17 U.S.C. 115(d)(7). NMPA Comment
at 11. As a result, NMPA requests that
the Judges eliminate the second clause
of proposed § 355.3(b)(2)(iii) and
(c)(2)(v).

As a preliminary matter, the Judges
acknowledge NMPA'’s concerns
regarding the costs of gathering and
providing information with respect to
the MLC’s operations, but the Judges
believe that the NMPA is reading the
proposal’s requirement with respect to
vendors too broadly. The Judges do not
seek the type of granular information
that NMPA'’s broad reading of proposed
§ 355.3(b)(2)(iii) and (c)(2)(v) implies.
Rather, the proposal should be read
more literally as requiring the MLC to
produce information about the
processes it employs in requesting
proposals, inviting bids, ranking and
selecting the proposals and bids of
potential contracting and sub-
contracting parties competitively (or by
another method), and the processes for
ensuring the absence of overlapping
ownership or other overlapping
economic interests between the MLC or
its members and any selected
contracting or sub-contracting party. In
other words, when the MLC is seeking
to employ a vendor, will it submit
requests for proposals and choose the
lowest bid? Will the MLC create a list
of preferred vendors and employ one or
more of them on an as-needed basis? Or
will the MLC use another process for
conducting its operations? The Judges
believe that such information is well
within the Judges’ authority to carry out
its obligations under the MMA to
determine whether the MLC’s costs are
reasonable. Additionally, even if such
information will be contained in the
MLC’s annual report, that document
will not necessarily be completed and
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available for the Judges to consider.
Going forward, in future assessment
adjustment proceedings, if the required
information is fully set forth in the most
recent annual report, the MLC could
submit the relevant pages from that
document and confirm they remain
applicable, in an attempt to satisfy this
required document production.
Accordingly, the Judges decline to adopt
NMPA'’s proposed revisions.

(e) Responses to Other Requests for
Comments

DiMA correctly pointed out that the
Judges erred in the numbering of the
subparagraphs of the definition of
Purchased Content Locker Service in
§385.2. DIMA Comment at 19-20. The
Judges modify the definition to revert
the numbering of this definition to the
numbering in the extant definition.

DiMA also noted an inconsistency in
the proposal regarding the duration of
the first negotiation period (i.e., 45 days
in proposed § 355.2(g)(1)(i) versus 60
days in proposed § 355.4(a)). DIMA
supports a 60-day period.8 In its
comment NMPA noted the same
discrepancy, and speculated that it
might relate to the Judges’ belief that the
negotiation period should commence
after the parties to the proceeding have
been determined, rather than at the
commencement of the proceeding as
NMPA and DiMA had recommend in
their Joint Proposal. NMPA Comment at
7.

The Judges are sympathetic to DIMA’s
concerns that there be adequate time to
negotiate and therefore expand the first
negotiation period to 60 days, but the
Judges note their desire that all parties
have the opportunity to play a
meaningful role in the negotiation
process and therefore will direct the
MLC and the DLC, if any, to monitor the
list of parties filing petitions to
participate © and to include all
petitioners in any ongoing negotiations.

DiMA notes what it believes is an
internal inconsistency in the beginning
of the first discovery period set forth in
proposed § 355.2(g)(1)(iii) and the
second discovery period set forth in
proposed § 355.2(g)(1)(v) and the
procedure for calculating due dates
generally, set forth in proposed
§303.7(a). DIMA recommends a
modification to § 355.2(g)(1)(iii). DIMA
Comment at 21. The Judges believe that

8 NMPA likewise noted the discrepancy but did
not advocate for a particular duration for the
negotiation period. See NMPA Comment at 7.

9The Copyright Royalty Board’s electronic filing
and case management system, eCRB, maintains a
list of participants for each proceeding. That list is
updated automatically each time a petition to
participate is accepted for filing.

this recommendation is reasonable and
appropriate and modify proposed
§355.2(g)(1) to enhance its clarity.
DiMA also highlights three parallel
provisions in the proposed rules
regarding the production of documents
by the MLC concurrent with its opening
submission in the initial administrative
assessment proceeding (proposed
§355.3(b)(2)), in proceedings to adjust
the assessment (proposed § 355.3(c)(2))
and by the DLC and other participants
concurrent with their responsive
submissions (proposed § 355.3(f)(2)).
The first provision would require that
the documents be filed with the Judges,
while the second and third provision
would not require such filing. DIMA
believes that none of the provisions
should require filing with the Judges
and therefore recommends that the
Judges modify proposed § 355.3(b)(2) to
remove the filing requirement, which
DiMA contends would help to promote
efficiency in Administrative Assessment
proceedings since the participants are
likely to produce a broader scope of
documents than the narrower subset of
documents they ultimately will attach
as exhibits to their submissions or use
at the hearing. DIMA Comment at 21—
22. In the interests of promoting such
efficiency, the Judges accept DIMA’s
recommendation and modify proposed
§ 355.3(b)(2) to mirror the related
provisions that DiMA references.
DiMA also highlights two parallel
provisions in proposed
§§ 355.3(b)(2)(iii) and 355.3(c)(2)(v)
regarding documents the MLC must
provide concurrently with its opening
submission in the initial Administrative
Assessment proceeding and in
proceedings to adjust the
Administrative Assessment. DIMA
opines that the language in the two
sections should be identical but that it
currently varies and that such variation
creates ambiguity and inconsistency.
DiMA believes that the applicable
language in proposed § 355.3(c)(2)(v) is
clearer and should apply to proposed
§355.3(b)(2)(iii) also. DiIMA Comment at
22-23. The Judges agree and accept
DiMA'’s recommended modification.10
DiMA also highlights a phrase in
proposed § 355.3(c)(2)(i) relating to the
MLC’s obligation to produce documents
that identify and demonstrate “costs,
collections, and contributions as

10 The revised provision states: “The Collective’s
processes for requesting proposals, inviting bids,
ranking and selecting the proposals and bids of
potential contracting and sub-contracting parties
competitively (or by another method), including
processes for ensuring the absence of overlapping
ownership or other overlapping economic interests
between the Collective or its members and any
selected contracting or sub-contracting party’.
Proposed § 355.3(b)(2)(iii).

required by 17 U.S.C. 115(d)(7) . . .
including Collective Total Costs”. DIMA
Comment at 23 (emphasis added by
DiMA). DiMA asserts that the addition
of the italicized phrase is inconsistent
with an equivalent provision in
proposed § 355.3(b)(2)(i) and creates an
“unnecessary ambiguity” because it
suggests that there may be other costs
that are relevant to the determination of
the Administrative Assessment in
addition to Collective Total Costs as that
term is defined by the MMA. DIMA
contends that there are no such other
costs. As a result, DIMA recommends
that the Judges strike the italicized
language from proposed § 355.3(c)(2)(i).
In the interests of avoiding ambiguity,
the Judges accept the recommended
change.

DiMA also highlights three sections of
the rule proposal that address the
mandatory written disclosures that the
MLC, DLG, and other proceeding
participants must provide concurrently
with their submissions in the
Administrative Assessment proceeding
(i.e., proposed §§ 355.3(b)(3),
355.3(c)(3), and 355.3(f)(3)). DIMA
points out that although the substance
of the written disclosures is generally
consistent among the three subsections,
the specific language of the proposed
rules differs. DIMA recommends that
the language of the three sections be
harmonized and believes that the
language of § 355.3(b)(3) is the clearest
and therefore should be the model for
each of the sections. DIMA Comment at
23-24. The Judges support the goal of
harmonization of comparable provisions
and therefore accept DIMA’s
recommended modifications.

DiMA also recommended that
proposed § 355.3(e) addressing
deposition notices be clarified by
removing an ambiguity. DIMA Comment
at 24. The Judges believe the
recommended modification is
appropriate and reasonable and
therefore accept DIMA’s recommended
modification.1?

DiMA also recommends that proposed
§ 350.1 be modified to clarify that
Administrative Assessment proceedings
are proceedings pursuant to 17 U.S.C.
801(b). The Judges believe that DIMA’s
recommended modification is
appropriate and reasonable and

11 The modified sentence states: “The initial
notice of deposition under this paragraph (e) must
be delivered by email or other electronic means to
all participants in the proceeding, and such notice
shall be sent no later than seven days prior to the
scheduled deposition date, unless the deposition is
scheduled to occur less than seven days after the
date of the notice by agreement of the parties and
the deponent.” Proposed § 355.3(e).
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therefore they accept DIMA’s
recommended modification.12

DiMA comments that the Judges
declined in the proposal to adopt
certain changes to extant § 385.21(d),
which DiMA contends would mitigate
the need for future updates to part 385
which DiMA believes will likely be
required after the Copyright Office
adopts new regulations with respect to
statements of account and the content
and format of usage data that will be
required to be reported to the MLC after
the license availability date (as defined
in the MMA) (e.g., while the per-play
calculation is currently performed by
the service providers, DIMA anticipates
that that responsibility will shift to the
MLC (based on data reported by the
service providers) once the blanket
license becomes available). DIMA
Comment at 25. The Judges believe that
the proposed changes to extant rule
385.21(d) are reasonable and
appropriate and therefore adopt them.

DiMA also recommended certain
technical updates to proposed § 303.5
and related provisions that the Judges
believe are appropriate and therefore
adopt them.

NMPA correctly noted that the Judges
proposed, incorrectly, to omit 385.31(d)
regarding ‘“‘unauthorized use.” NMPA
Comment at 17. This provision will be
unchanged from the extant provision.

NMPA also cautioned the Judges that
an observation that the Judges made in
the notice of proposed rulemaking
regarding retaining the extant
assessment if the Judges found that the
MLC’s proposal did not fulfill the
requirements of 17 U.S.C. 115(d)(7)
“would seem to be inconsistent with the
responsibilities entrusted to the [Judges]
by Congress in relation to the
administrative assessment.” NMPA
Comment at 3. NMPA states that the
Judges must establish the
Administrative Assessment in an
amount that meets the requirements set
forth in 17 U.S.C. 115(d)(7). According
to NMPA, “[i]f the correct amount
happens to be the extant assessment,
then retaining that assessment would be
appropriate if it fulfills the requisite
statutory criteria—but if it does not
fulfill such criteria, then retaining the
extant amount would be erroneous.”
NMPA Comment at 4. The Judges
recognize that no matter what amount
they choose as the Administrative
Assessment, that choice must be

12 The modified sentence states: “The procedures
set forth in part 355 of this subchapter shall govern
administrative assessment proceedings pursuant to
17 U.S.C. 115(d) and 801(b)(8), and the procedures
set forth in parts 351 through 354 of this subchapter
shall govern all other proceedings pursuant to 17
U.S.C. 801(b).” Proposed § 350.1.

consistent with the Judges’ obligations
under the Copyright Act as amended by
the MMA and supported by evidence in
the record.

In the Notice, the Judges also asked
whether the DLC should be required
(rather than permitted) to submit and
support a counterproposal. 84 FR at
9057. NMPA believes that such a
provision “is not only unnecessary, but
would be counterproductive.” NMPA
Comment at 5. NMPA contends that the
DLC should comment on and respond to
the MLC’s proposal rather than submit
a wholly separate one. Id. NMPA states
that under the MMA, it is the MLC and
not the DLC or any other party that is
charged with the responsibility of
ensuring that it fulfills its statutory
duties. Id. NMPA contends that “any
legitimate proposal has to be based on
the needs and budget of the MLC as
reasonably determined by the MLC and
supported by evidence offered in the
administrative assessment proceeding.”
NMPA Comment at 6, emphasis by
NMPA.13

As a result, NMPA supports proposed
§355.3(f) in its current form, which,
according to NMPA, reflects the
approach in the Joint Comments of
NMPA and DiMA by requiring the DLC
and other parties to respond to the
MLC'’s proposal rather than submit
competing proposals. NMPA Comment
at 6. NMPA requests, however, that the
Judges modify the proposed definition
of “Discoverable” in proposed § 355.7
“to ensure that it permits discovery of
information relevant to both a proposal
or response thereto.” NMPA Comment
at 6, emphasis original. NMPA also asks
that the Judges eliminate the restriction
in proposed § 355.3(g) that limits the
scope of discovery taken by the MLC to
discovery regarding counterproposals.
NMPA states the “[i]n order to reply to
concerns raised by the DLC or others,
the MLC must be permitted to take
discovery on their responsive
submissions, regardless of the precise
nature or characterization of those
responses.” NMPA Comment at 6,
emphasis original.

The Judges believe NMPA’s proposed
modifications are reasonable and
appropriate and therefore adopt them.
However, although the NMPA correctly
notes that it is the MLC that has a

13 The NMPA asserts that the Administrative
Assessment proceeding is fundamentally different
from a royalty rate proceeding, in which the Judges
typically consider competing proposals to
determine the rate that best reflects the probable
outcome of market-based negotiations. NMPA states
that the Administrative Assessment is not meant to
emulate market negotiations or choose between
competing rates but is instead meant to capture the
actual costs of operating the MLC. NMPA Comment
at n.5.

responsibility under the MMA to
identify its “needs and budget,” the
DLC and the users of the musical works
have a commensurate obligation under
the MMA to bear the costs associated
with operating the MLC. Nothing in the
rules adopted herein prohibits the DLC
(or any other participant that would
bear any or all of the costs assessed)
from proposing in its (or their)
submissions, on an itemized basis
corresponding with the items in the
MLC’s proposal, a rejection of, or
substitution for, one or more of the
provisions in the MLC proposal.
NMPA also suggests that the Judges
add the word “relevant” to the current
definitions of “end user” and ‘“‘stream”
in § 385.2 to avoid confusion regarding
the usage of those terms in the
regulation versus how those terms are
used in the MMA, which, according to
NMPA are used differently and in a less
specific manner in the MMA than they
are in part 385. NMPA Comment at 15—
16.14 The Judges believe that the current
proposed regulations are sufficiently
clear and therefore decline to adopt
NMPA'’s suggested modifications to the
definitions of end user and stream.

2. SoundExchange’s Comment 15

SoundExchange generally supports
the proposed rules as they relate to pre-
1972 recordings under secs. 112 and 114
of the Copyright Act and believes that
the Judges should adopt these
provisions substantially as proposed.
SoundExchange Comment at 2.16 Most
of SoundExchange’s comment
addressed the definition of copyright
owner and the SDARS Pre-1972 royalty
deduction, which are discussed in turn
below.17

(a) Definition of Copyright Owner

With respect to the definition of
copyright owner in the proposed rules,

14NMPA also notes that the Judges declined to
add a sentence to the definition of “eligible
interactive stream’ that states: “An Eligible
Interactive Stream is a digital phonorecord
delivery.”” NMPA Comment at 16. NMPA defers to
the Judges’ conclusion that such an addition is not
necessary or helpful but notes that “NMPA and
DiMA understand ‘Eligible Interactive Streams’ to
be digital phonorecord deliveries as per the MMA
definition, and therefore subject to licensing under
section 115.” Id.

15 SoundExchange did not address aspects of the
proposed rules relating to the sec. 115 compulsory
license. SoundExchange Comment at n.1.

16 SoundExchange also encourages the Judges to
approve its pending proposal, unrelated to the
current rulemaking, to grant SoundExchange the
authority to use proxy data to distribute statutory
royalties in cases in which a licensee never
provides a usable report of use. SoundExchange
Comment at n.2.

17 SoundExchange also recommended two
technical changes to the proposed rules, both of
which the Judges adopt as recommended.
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SoundExchange addresses a concern
that the Judges raised about potential
unintended consequences that could
occur by including “rights owner” as
defined in sec. 1401(1)(2) of the
Copyright Act in the definition of
“copyright owners.” SoundExchange
states that sec. 1401 is “quite clear about
what rights do, and do not, come with
being a rights owner under sec.
1401(1)(2).” Moreover, SoundExchange
“does not believe that anyone could
reasonably see the references to both
copyright owners and rights owners
within [the proposed definitions] and
infer that those two concepts are
redundant and mean the same thing for
all purposes under the Copyright Act.”
SoundExchange Comment at 4.
Nevertheless, SoundExchange suggests a
proposed modification to the definition
of Copyright Owners in § 370.1 to
distinguish between copyright owners
under 17 U.S.C. 101 and rights owners
under 17 U.S.C. 1401(1)(2).28 The Judges
believe the modification
SoundExchange suggests addresses the
concern of unintended consequences or
confusion over the use of the term
copyright owners to refer to copyright
owners and rights owners. Therefore the
Judges adopt the suggested
modification.

(b) SDARS Pre-1972 Deduction

SoundExchange also addressed the
proposed amendments to part 382,
subpart C, concerning adjustment of
statutory royalty payment for SDARS to
reflect use of sound recordings fixed
before February 15, 1972, which
SoundExchange contended in its
comment to the NOI “have become
inoperative by their terms.” 84 FR at
9060, quoting SoundExchange Comment
on Notice of Inquiry at 6. Although the
Judges proposed the amendments as
SoundExchange had recommended, the
Judges requested comment on the effect,
if any, the proposed modifications
would have on computation of royalties
when an SDARS plays pre-1972 sound
recordings that have fallen into the
public domain. 84 FR at 9060.
SoundExchange acknowledges that
beginning in 2022, there will be sound
recordings in the public domain.
Nevertheless, SoundExchange believes
that because these sound recordings will
be roughly a century or more old when
that occurs that the possibility of Sirius
XM using public domain recordings

18 As an alternative that SoundExchange sees as
less satisfactory, SoundExchange suggests that the
Judges could adopt a new term that is neither
copyright owner nor rights owner to refer to a group
that includes both. The Judges agree that such an
alternative would be less satisfaction than the first
alternative that SoundExchange proposes.

seems more theoretical than real.
SoundExchange Comment at 6.
SoundExchange tried to identify such
recordings used by Sirius XM in a
recent month and found that of the
million sound recording plays during
the month, only a “handful of plays”
seemed potentially to involve
recordings originally released before
1923. Id. at 8. By contrast, the extant
pre-1972 deduction addressed 10-15%
of Sirius XM’s actual usage when the
Judges adopted it in 2013.
SoundExchange Comment at 9, citing
SDARS II, 78 FR 23054, 23071 (Apr. 17,
2013). SoundExchange notes that the
pre-1972 deduction is inoperative today
and will have no material effect during
the current rate period. SoundExchange
Comment at 9. Moreover,
SoundExchange is concerned that Sirius
XM could misapply any permissible
deduction and that the extant
regulations could be misread as
allowing a royalty deduction for
recordings ‘““fixed before February 15,
1972” when no such deduction is
available through 2021, and in 2022 and
2023 a deduction would only apply to
original recordings published before
1923. Id.

The Judges believe that
SoundExchange has adequately
addressed concerns over an SDARS use
of recordings that will enter the public
domain and therefore adopt the
regulations related to pre-1972 sound
recordings as proposed.

(c) Proposed Technical Corrections

SoundExchange also recommended
two technical corrections, both of which
the Judges find reasonable and
appropriate and adopt. In particular,
SoundExchange correctly noted that the
authority citation for part 370 should
reference sec. 114(f)(3)(A) rather than
114(f)(4)(A) to reflect the renumbering
of the paragraphs of sec. 114(f) in the
MMA. SoundExchange also noted that
the definition of “Copyright Owner” in
§ 383.2(b) should refer to a copyright
owner or (as opposed to and in the
current proposal) a rights owner under
sec. 1401(1)(2). SoundExchange
Comment at 10.

List of Subjects
37 CFR Part 303

Administrative practice and
procedure, Gopyright, Lawyers.

37 CFR Part 350

Administrative practice and
procedure, Copyright.

37 CFR Part 355

Administrative assessment,
Administrative practice and procedure,
Copyright.

37 CFR Parts 370 and 380
Copyright, Sound recordings.

37 CFR Parts 382 and 383

Copyright, Digital audio
transmissions, Performance right, Sound
recordings.

37 CFR Part 384

Copyright, Digital audio
transmissions, Ephemeral recordings,
Performance right, Sound recordings.

37 CFR Part 385

Copyright, Phonorecords, Recordings.

For the reasons stated in the
preamble, the Copyright Royalty Judges
amend 37 CFR chapter III as set forth
below:

SUBCHAPTER A—GENERAL PROVISIONS
m 1. Add part 303 to read as follows:

PART 303—GENERAL
ADMINISTRATIVE PROVISIONS

Sec.

303.1 [Reserved]

303.2 Representation.

303.3 Documents: Format and length.

303.4 Content of motion and responsive
pleadings.

303.5 Electronic filing system (eCRB).

303.6 Filing and delivery.

303.7 Time.

303.8 Construction and waiver.

Authority: 17 U.S.C. 803.

§303.1 [Reserved]

§303.2 Representation.

Individual parties in proceedings
before the Judges may represent
themselves or be represented by an
attorney. All other parties must be
represented by an attorney. Cf. Rule
49(c)(11) of the Rules of the District of
Columbia Court of Appeals. The
appearance of an attorney on behalf of
any party constitutes a representation
that the attorney is a member of the bar,
in one or more states, in good standing.

§303.3 Documents: Format and length.
(a) Format—(1) Caption and
description. Parties filing pleadings and
documents in a proceeding before the
Copyright Royalty Judges must include
on the first page of each filing a caption
that identifies the proceeding by
proceeding type and docket number,
and a heading under the caption
describing the nature of the document.
In addition, to the extent
technologically feasible using software
available to the general public, Parties
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must include a footer on each page after
the page bearing the caption that
includes the name and posture of the
filing party, e.g., [Party’s] Motion,
[Party’s] Response in Opposition, etc.

(2) Page layout. Parties must submit
documents that are typed (double
spaced) using a serif typeface (e.g.,
Times New Roman) no smaller than 12
points for text or 10 points for footnotes
and formatted for 8 ¥2” by 11” pages
with no less than 1 inch margins. Parties
must assure that, to the extent
technologically feasible using software
available to the general public, any
exhibit or attachment to documents
reflects the docket number of the
proceeding in which it is filed and that
all pages are numbered appropriately.
Any party submitting a document to the
Copyright Royalty Board in paper
format must submit it unfolded and
produced on opaque 8 %2 by 11 inch
white paper using clear black text, and
color to the extent the document uses
color to convey information or enhance
readability.

(3) Binding or securing. Parties
submitting any paper document to the
Copyright Royalty Board must bind or
secure the document in a manner that
will prevent pages from becoming
separated from the document. For
example, acceptable forms of binding or
securing include: Ring binders; spiral
binding; comb binding; and for
documents of fifty pages or fewer, a
binder clip or single staple in the top
left corner of the document. Rubber
bands and paper clips are not acceptable
means of securing a document.

(b) Additional format requirements for
electronic documents—(1) In general.
Parties filing documents electronically
through eCRB must follow the
requirements of paragraphs (a)(1) and
(2) of this section and the additional
requirements in paragraphs (b)(2)
through (10) of this section.

(2) Pleadings; file type. Parties must
file all pleadings, such as motions,
responses, replies, briefs, notices,
declarations of counsel, and
memoranda, in Portable Document
Format (PDF).

(3) Proposed orders; file type. Parties
filing a proposed order as required by
§ 303.4 must prepare the proposed order
as a separate Word document and
submit it together with the main
pleading.

(4) Exhibits and attachments; file
types. Parties must convert
electronically (not scan) to PDF format
all exhibits or attachments that are in
electronic form, with the exception of
proposed orders and any exhibits or
attachments in electronic form that
cannot be converted into a usable PDF

file (such as audio and video files, files
that contain text or images that would
not be sufficiently legible after
conversion, or spreadsheets that contain
too many columns to be displayed
legibly on an 8 2" x 11” page).
Participants must provide electronic
copies in their native electronic format
of any exhibits or attachments that
cannot be converted into a usable PDF
file. In addition, participants may
provide copies of other electronic files
in their native format, in addition to
PDF versions of those files, if doing so
is likely to assist the Judges in
perceiving the content of those files.

(5) No scanned pleadings. Parties
must convert every filed document
directly to PDF format (using “print to
pdf” or “save to pdf”), rather than
submitting a scanned PDF image. The
Copyright Royalty Board will NOT
accept scanned documents, except in
the case of specific exhibits or
attachments that are available to the
filing party only in paper form.

(6) Scanned exhibits. Parties must
scan exhibits or other documents that
are only available in paper form at no
less than 300 dpi. All exhibits must be
searchable. Parties must scan in color
any exhibit that uses color to convey
information or enhance readability.

(7) Bookmarks. Parties must include
in all electronic documents appropriate
electronic bookmarks to designate the
tabs and/or tables of contents that
would appear in a paper version of the
same document.

(8) Page rotation. Parties must ensure
that all pages in electronic documents
are right side up, regardless of whether
they are formatted for portrait or
landscape printing.

(9) Signature. The signature line of an
electronic pleading must contain ““/s/”
followed by the signer’s typed name.
The name on the signature line must
match the name of the user logged into
eCRB to file the document.

(10) File size. The eCRB system will
not accept PDF or Word files that
exceed 128 MB, or files in any other
format that exceed 500 MB. Parties may
divide excessively large files into
multiple parts if necessary to conform to
this limitation.

(c) Length of submissions. Whether
filing in paper or electronically, parties
must adhere to the following space
limitations or such other space
limitations as set forth in subchapter B
or as the Copyright Royalty Judges may
direct by order. Any party seeking an
enlargement of the applicable page limit
must make the request by a motion to
the Copyright Royalty Judges filed no
fewer than three days prior to the
applicable filing deadline. Any order

granting an enlargement of the page
limit for a motion or response shall be
deemed to grant the same enlargement
of the page limit for a response or reply,
respectively.

(1) Motions. Motions must not exceed
20 pages and must not exceed 5000
words (exclusive of cover pages, tables
of contents, tables of authorities,
signature blocks, exhibits, and proof of
delivery).

(2) Responses. Responses in support
of or opposition to motions must not
exceed 20 pages and must not exceed
5000 words (exclusive of cover pages,
tables of contents, tables of authorities,
signature blocks, exhibits, and proof of
delivery).

(3) Replies. Replies in support of
motions must not exceed 10 pages and
must not exceed 2500 words (exclusive
of cover pages, tables of contents, tables
of authorities, signature blocks, exhibits,
and proof of delivery).

§303.4 Content of motion and responsive
pleadings.

A motion, responsive pleading, or
reply must, at a minimum, state
concisely the specific relief the party
seeks from the Copyright Royalty
Judges, and the legal, factual, and
evidentiary basis for granting that relief
(or denying the relief sought by the
moving party). A motion, or a
responsive pleading that seeks
alternative relief, must be accompanied
by a proposed order.

§303.5 Electronic filing system (eCRB).

(a) Documents to be filed by electronic
means. Except as otherwise provided in
this chapter, all attorneys must file
documents with the Copyright Royalty
Board through eCRB. Pro se parties may
file documents with the Copyright
Royalty Board through eCRB, subject to
§303.4(c)(2).

(b) Official record. The electronic
version of a document filed through and
stored in eCRB will be the official
record of the Copyright Royalty Board.

(c) Obtaining an electronic filing
password—(1) Attorneys. An attorney
must obtain an eCRB password from the
Copyright Royalty Board in order to file
documents or to receive copies of orders
and determinations of the Copyright
Royalty Judges. The Copyright Royalty
Board will issue an eCRB password after
the attorney applicant completes the
application form available on the CRB
website.

(2) Pro se parties. A party not
represented by an attorney (a pro se
party) may obtain an eCRB password
from the Copyright Royalty Board with
permission from the Copyright Royalty
Judges, in their discretion. Once the
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Copyright Royalty Board has issued an
eCRB password to a pro se party, that
party must make all subsequent filings
by electronic means through eCRB.

(3) Claimants. Any person desiring to
file a claim with the Copyright Royalty
Board for copyright royalties may obtain
an eCRB password for the limited
purpose of filing claims by completing
the application form available on the
CRB website.

(d) Use of an eCRB password. An
eCRB password may be used only by the
person to whom it is assigned, or, in the
case of an attorney, by that attorney or
an authorized employee or agent of that
attorney’s law office or organization.
The person to whom an eCRB password
is assigned is responsible for any
document filed using that password.

(e) Signature. The use ofpan eCRB
password to login and submit
documents creates an electronic record.
The password operates and serves as the
signature of the person to whom the
password is assigned for all purposes
under this chapter IIL

(f) Originals of sworn documents. The
electronic filing of a document that
contains a sworn declaration,
verification, certificate, statement, oath,
or affidavit certifies that the original
signed document is in the possession of
the attorney or pro se party responsible
for the filing and that it is available for
review upon request by a party or by the
Copyright Royalty Judges. The filer must
file through eCRB a scanned copy of the
signature page of the sworn document
together with the document itself.

(g) Consent to delivery by electronic
means. An attorney or pro se party who
obtains an eCRB password consents to
electronic delivery of all documents,
subsequent to the petition to participate,
that are filed by electronic means
through eCRB. Counsel and pro se
parties are responsible for monitoring
their email accounts and, upon receipt
of notice of an electronic filing, for
retrieving the noticed filing. Parties and
their counsel bear the responsibility to
keep the contact information in their
eCRB profiles current.

(h) Accuracy of docket entry. A
person filing a document by electronic
means is responsible for ensuring the
accuracy of the official docket entry
generated by the eCRB system,
including proper identification of the
proceeding, the filing party, and the
description of the document. The
Copyright Royalty Board will maintain
on its website (www.loc.gov/crb)
appropriate guidance regarding naming
protocols for eCRB filers.

(i) Documents subject to a protective
order. A person filing a document by
electronic means must ensure, at the

time of filing, that any documents
subject to a protective order are
identified to the eCRB system as
“restricted”” documents. This
requirement is in addition to any
requirements detailed in the applicable
protective order. Failure to identify
documents as “restricted” to the eCRB
system may result in inadvertent
publication of sensitive, protected
material.

(j) Exceptions to requirement of
electronic filing—(1) Certain exhibits or
attachments. Parties may file in paper
form any exhibits or attachments that
are not in a format that readily permits
electronic filing, such as oversized
documents; or are illegible when
scanned into electronic format. Parties
filing paper documents or things
pursuant to this paragraph must deliver
legible or usable copies of the
documents or things in accordance with
§ 303.6(a)(2) and must file electronically
a notice of filing that includes a
certificate of delivery.

(2) Pro se parties. A pro se party may
file documents in paper form and must
deliver and accept delivery of
documents in paper form, unless the pro
se party has obtained an eCRB
password.

(k) Privacy requirements. (1) Unless
otherwise instructed by the Copyright
Royalty Judges, parties must exclude or
redact from all electronically filed
documents, whether designated
“restricted” or not:

(i) Social Security numbers. If an
individual’s Social Security number
must be included in a filed document
for evidentiary reasons, the filer must
use only the last four digits of that
number.

(ii) Names of minor children. If a
minor child must be mentioned in a
document for evidentiary reasons, the
filer must use only the initials of that
child.

(iii) Dates of birth. If an individual’s
date of birth must be included in a
pleading for evidentiary reasons, the
filer must use only the year of birth.

(iv) Financial account numbers. If a
financial account number must be
included in a pleading for evidentiary
reasons, the filer must use only the last
four digits of the account identifier.

(2) Protection of personally
identifiable information. If any
information identified in paragraph
(k)(1) of this section must be included
in a filed document, the filing party
must treat it as confidential information
subject to the applicable protective
order. In addition, parties may treat as
confidential, and subject to the
applicable protective order, other

personal information that is not material
to the proceeding.

(1) Incorrectly filed documents. (1)
The Copyright Royalty Board may direct
an eCRB filer to re-file a document that
has been incorrectly filed, or to correct
an erroneous or inaccurate docket entry.

(2) If an attorney or a pro se party who
has been issued an eCRB password
inadvertently presents a document for
filing in paper form, the Copyright
Royalty Board may direct the attorney or
pro se party to file the document
electronically. The document will be
deemed filed on the date it was first
presented for filing if, no later than the
next business day after being so directed
by the Copyright Royalty Board, the
attorney or pro se participant files the
document electronically. If the party
fails to make the electronic filing on the
next business day, the document will be
deemed filed on the date of the
electronic filing.

(m) Technical difficulties. (1) A filer
encountering technical problems with
an eCRB filing must immediately notify
the Copyright Royalty Board of the
problem either by email or by
telephone, followed promptly by
written confirmation.

(2) If a filer is unable due to technical
problems to make a filing with eCRB by
an applicable deadline, and makes the
notification required by paragraph
(m)(1) of this section, the filer shall use
electronic mail to make the filing with
the CRB and deliver the filing to the
other parties to the proceeding. The
filing shall be considered to have been
made at the time it was filed by
electronic mail. The Judges may direct
the filer to refile the document through
eCRB when the technical problem has
been resolved, but the document shall
retain its original filing date.

(3) The inability to complete an
electronic filing because of technical
problems arising in the eCRB system
may constitute “‘good cause” (as used in
§ 303.6(b)(4)) for an order enlarging time
or excusable neglect for the failure to act
within the specified time, provided the
filer complies with paragraph (m)(1) of
this section. This section does not
provide authority to extend statutory
time limits.

§303.6 Filing and delivery.

(a) Filing of pleadings—(1) Electronic
filing through eCRB. Except as described
in § 303.5(1)(2), any document filed by
electronic means through eCRB in
accordance with § 303.5 constitutes
filing for all purposes under this
chapter, effective as of the date and time
the document is received and
timestamped by eCRB.
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(2) All other filings. For all filings not
submitted by electronic means through
eCRB, the submitting party must deliver
an original, five paper copies, and one
electronic copy in Portable Document
Format (PDF) on an optical data storage
medium such as a CD or DVD, a flash
memory device, or an external hard disk
drive to the Copyright Royalty Board in
accordance with the provisions
described in § 301.2 of this chapter. In
no case will the Copyright Royalty
Board accept any document by facsimile
transmission or electronic mail, except
with prior express authorization of the
Copyright Royalty Judges.

(b) Exhibits. Filers must include all
exhibits with the pleadings they
support. In the case of exhibits not
submitted by electronic means through
eCRB, whose bulk or whose cost of
reproduction would unnecessarily
encumber the record or burden the
party, the Copyright Royalty Judges will
consider a motion, made in advance of
the filing, to reduce the number of
required copies. See § 303.5(j).

(c) English language translations.
Filers must accompany each submission
that is in a language other than English
with an English-language translation,
duly verified under oath to be a true
translation. Any other party to the
proceeding may, in response, submit its
own English-language translation,
similarly verified, so long as the
responding party’s translation proves a
substantive, relevant difference in the
document.

(d) Affidavits. The testimony of each
witness must be accompanied by an
affidavit or a declaration made pursuant
to 28 U.S.C. 1746 supporting the
testimony. See § 303.5(f).

(e) Subscription—(1) Parties
represented by counsel. Subject to
§303.5(e), all documents filed
electronically by counsel must be signed
by at least one attorney of record and
must list the attorney’s full name,
mailing address, email address (if any),
telephone number, and a state bar
identification number. See § 303.5(e).
Submissions signed by an attorney for a
party need not be verified or
accompanied by an affidavit. The
signature of an attorney constitutes
certification that the contents of the
document are true and correct, to the
best of the signer’s knowledge,
information, and belief, formed after an
inquiry reasonable under the
circumstances and:

(i) The document is not being
presented for any improper purpose,
such as to harass or to cause
unnecessary delay or needless increase
in the cost of litigation;

(ii) The claims, defenses, and other
legal contentions therein are warranted
by existing law or by a nonfrivolous
argument for the extension,
modification, or reversal of existing law
or the establishment of new law;

(iii) The allegations and other factual
contentions have evidentiary support or,
if specifically so identified, are likely to
have evidentiary support after a
reasonable opportunity for further
investigation or discovery; and

(iv) The denials of factual contentions
are warranted by the evidence or, if
specifically so identified, are reasonably
based on a lack of information or belief.

(2) Parties representing themselves.
The original of all paper documents
filed by a party not represented by
counsel must be signed by that party
and list that party’s full name, mailing
address, email address (if any), and
telephone number. The party’s signature
will constitute the party’s certification
that, to the best of his or her knowledge
and belief, there is good ground to
support the document, and that it has
not been interposed for purposes of
delay.

(f) Responses and replies. Responses
in support of or opposition to motions
must be filed within ten days of the
filing of the motion. Replies to
responses must be filed within five days
of the filing of the response.

(g) Participant list. The Copyright
Royalty Judges will compile and
distribute to those parties who have
filed a valid petition to participate the
official participant list for each
proceeding, including each participant’s
mailing address, email address, and
whether the participant is using the
eCRB system for filing and receipt of
documents in the proceeding. For all
paper filings, a party must deliver a
copy of the document to counsel for all
other parties identified in the
participant list, or, if the party is
unrepresented by counsel, to the party
itself. Parties must notify the Copyright
Royalty Judges and all parties of any
change in the name or address at which
they will accept delivery and must
update their eCRB profiles accordingly.

(h) Delivery method and proof of
delivery—(1) Electronic filings through
eCRB. Electronic filing of any document
through eCRB operates to effect delivery
of the document to counsel or pro se
participants who have obtained eCRB
passwords, and the automatic notice of
filing sent by eCRB to the filer
constitutes proof of delivery. Counsel or
parties who have not yet obtained eCRB
passwords must deliver and receive
delivery as provided in paragraph (h)(2)
of this section. Parties making electronic
filings are responsible for assuring

delivery of all filed documents to parties
that do not use the eCRB system.

(2) Other filings. During the course of
a proceeding, each party must deliver
all documents that they have filed other
than through eCRB to the other parties
or their counsel by means no slower
than overnight express mail sent on the
same day they file the documents, or by
such other means as the parties may
agree in writing among themselves.
Parties must include a proof of delivery
with any document delivered in
accordance with this paragraph.

§303.7 Time.

(a) Computation. To compute the due
date for filing and delivering any
document or performing any other act
directed by an order of the Copyright
Royalty Judges or the rules of the
Copyright Royalty Board:

(1) Exclude the day of the act, event,
or default that begins the period.

(2) Exclude intermediate Saturdays,
Sundays, and Federal holidays when
the period is less than 11 days, unless
computation of the due date is stated in
calendar days.

(3) Include the last day of the period,
unless it is a Saturday, Sunday, Federal
holiday, or a day on which the weather
or other conditions render the Copyright
Royalty Board’s office inaccessible.

(4) As used in this rule, “Federal
holiday’” means the date designated for
the observance of New Year’s Day,
Inauguration Day, Birthday of Martin
Luther King, Jr., George Washington’s
Birthday, Memorial Day, Independence
Day, Labor Day, Columbus Day,
Veterans Day, Thanksgiving Day,
Christmas Day, and any other day
declared a Federal holiday by the
President or the Congress.

(5) Except as otherwise described in
this Chapter or in an order by the
Copyright Royalty Judges, the Copyright
Royalty Board will consider documents
to be timely filed only if:

(i) They are filed electronically
through eCRB and time-stamped by
11:59:59 p.m. Eastern time on the due
date;

(ii) They are sent by U.S. mail, are
addressed in accordance with § 301.2(a)
of this chapter, have sufficient postage,
and bear a USPS postmark on or before
the due date;

(iii) They are hand-delivered by
private party to the Copyright Office
Public Information Office in accordance
with § 301.2(b) of this chapter and
received by 5:00 p.m. Eastern time on
the due date; or

(iv) They are hand-delivered by
commercial courier to the Congressional
Courier Acceptance Site in accordance
with §301.2(c) of this chapter and
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received by 4:00 p.m. Eastern time on
the due date.

(6) Any document sent by mail and
dated only with a business postal meter
will be considered filed on the date it
is actually received by the Library of
Congress.

(b) Extensions. A party seeking an
extension must do so by written motion.
Prior to filing such a motion, a party
must attempt to obtain consent from the
other parties to the proceeding. An
extension motion must state:

(1) The date on which the action or
submission is due;

(2) The length of the extension sought;

(3) The date on which the action or
submission would be due if the
extension were allowed;

(4) The reason or reasons why there
is good cause for the delay;

(5) The justification for the amount of
additional time being sought; and

(6) The attempts that have been made
to obtain consent from the other parties
to the proceeding and the position of the
other parties on the motion.

§303.8 Construction and waiver.

The regulations of the Copyright
Royalty Judges in this chapter are
intended to provide efficient and just
administrative proceedings and will be
construed to advance these purposes.
For purposes of an individual
proceeding, the provisions of
subchapters A and B may be suspended
or waived, in whole or in part, upon a
showing of good cause, to the extent
allowable by law.

SUBCHAPTER B—COPYRIGHT ROYALTY
JUDGES RULES AND PROCEDURES

m 2. Revise part 350 to read as follows:

PART 350—SCOPE

Sec.
350.1 Scope.
350.2—-350.4 [Reserved]

Authority: 17 U.S.C. 803.

§350.1 Scope.

This subchapter governs procedures
applicable to proceedings before the
Copyright Royalty Judges in making
determinations and adjustments
pursuant to 17 U.S.C. 115(d) and 801(b).
The procedures set forth in part 355 of
this subchapter shall govern
administrative assessment proceedings
pursuant to 17 U.S.C. 115(d) and
801(b)(8), and the procedures set forth
in parts 351 through 354 of this
subchapter shall govern all other
proceedings pursuant to 17 U.S.C.
801(b).

§350.2-350.4 [Reserved]
m 3. Add part 355 to read as follows:

PART 355—ADMINISTRATIVE
ASSESSMENT PROCEEDINGS

Sec.

355.1
355.2
355.3
355.4
355.5
355.6
355.7

Authority: 17 U.S.C. 801; 17 U.S.C. 115.

§355.1 Proceedings in general.

(a) Scope. This section governs
proceedings before the Copyright
Royalty Judges to determine or adjust
the Administrative Assessment
pursuant to the Copyright Act, 17 U.S.C.
115(d), including establishing
procedures to enable the Copyright
Royalty Judges to make necessary
evidentiary or procedural rulings.

(b) Rulings. The Copyright Royalty
Judges may make any necessary
procedural or evidentiary rulings during
any proceeding under this section and
may, before commencing a proceeding
under this section, make any rulings
that will apply to proceedings to be
conducted under this section.

(c) Role of Chief Judge. The Chief
Copyright Royalty Judge, or an
individual Copyright Royalty Judge
designated by the Chief Copyright
Royalty Judge, shall:

(1) Administer an oath or affirmation
to any witness; and

(2) Rule on objections and motions.

Proceedings in general.
Commencement of proceedings.
Submissions and discovery.
Negotiation periods.

Hearing procedures.
Determinations.

Definitions.

§355.2 Commencement of proceedings.

(a) Commencement of initial
Administrative Assessment proceeding.
The Copyright Royalty Judges shall
commence a proceeding to determine
the initial Administrative Assessment
by publication no later than July 8,
2019, of a notice in the Federal Register
seeking the filing of petitions to
participate in the proceeding.

(b) Adjustments of the Administrative
Assessment. Following the
determination of the initial
Administrative Assessment, the
Mechanical Licensing Collective, the
Digital Licensee Coordinator, if any, and
interested copyright owners, Digital
Music Providers, or Significant
Nonblanket Licensees may file a
petition with the Copyright Royalty
Judges to commence a proceeding to
adjust the Administrative Assessment.
Any petition for adjustment of the
Administrative Assessment must be
filed during the month of May and may
not be filed earlier than 1 year following
the most recent publication in the
Federal Register of a determination of
the Administrative Assessment by the
Copyright Royalty Judges. The

Copyright Royalty Judges shall accept a
properly filed petition under this
paragraph (b) as sufficient grounds to
commence a proceeding to adjust the
Administrative Assessment and shall
publish a notice in the Federal Register
in the month of June seeking petitions
to participate in the proceeding.

(c) Required participants. The
Mechanical Licensing Collective and the
Digital Licensee Coordinator designated
by the Register of Copyrights in
accordance with 17 U.S.C. 115(d)(5)
shall each file a petition to participate
and shall participate in each
Administrative Assessment proceeding
under this section.

(d) Other eligible participants. A
copyright owner, Digital Music
Provider, or Significant Nonblanket
Licensee may file a petition to
participate in a proceeding under
paragraph (a) or (b) of this section. The
Copyright Royalty Judges shall accept
petitions to participate filed under this
paragraph (d) unless the Judges find that
the petitioner lacks a significant interest
in the proceeding.

(e) Petitions to participate. Each
petition to participate filed under this
section must include:

(1) A filing fee of $150;

(2) The full name, address, telephone
number, and email address of the
petitioner;

(3) The full name, address, telephone
number, and email address of the
person filing the petition and of the
petitioner’s representative, if either
differs from the filer; and

(4) Factual information sufficient to
establish that the petitioner has a
significant interest in the determination
of the Administrative Assessment.

(f) Notice of identity of petitioners.
The Copyright Royalty Judges shall give
notice to all petitioners of the identity
of all other petitioners.

(g) Proceeding Schedule. (1) The
Copyright Royalty Judges shall establish
a schedule for the proceeding, which
shall include dates for:

(i) A first negotiation period of 60
days, beginning on the date of
commencement of the proceeding;

(ii) Filing of the opening submission
by the Mechanical Licensing Collective
described in § 355.3(b) or (c), with
concurrent production of required
documents and disclosures;

(iii) A period of 60 days, beginning on
the day after the date the Mechanical
Licensing Collective files its opening
submission, for the Digital Licensee
Coordinator and any other participant in
the proceeding, other than the
Mechanical Licensing Collective, to
serve discovery requests and complete
discovery pursuant to § 355.3(d);
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(iv) Filing of responsive submissions
by the Digital Licensee Coordinator and
any other participant in the proceeding,
with concurrent production of required
documents and disclosures;

(v) A period of 60 days, beginning on
the day after the due date for filing
responsive submissions, for the
Mechanical Licensing Collective to
serve discovery requests and complete
discovery of the Digital Licensee
Coordinator and any other participant in
the proceeding pursuant to § 355.3(g);

(vi) A second negotiation period of 14
days, commencing on the day after the
end of the Mechanical Licensing
Collective’s discovery period;

(vii) Filing of a reply submission, if
any, by the Mechanical Licensing
Collective;

(viii) Filing of a joint pre-hearing
submission by the Mechanical Licensing
Collective, the Digital Licensee
Coordinator, and any other participant
in the hearing; and

(ix) A hearing on the record.

(2) The Copyright Royalty Judges may,
for good cause shown and upon
reasonable notice to all participants,
modify the schedule, except no
participant in the proceeding may rely
on a schedule modification as a basis for
delaying the scheduled hearing date.
The Copyright Royalty Judges may alter
the hearing schedule only upon a
showing of extraordinary circumstances.
No alteration of the schedule shall
change the due date of the
determination.

§355.3 Submissions and discovery.

(a) Protective orders. During the first
negotiation period, the Mechanical
Licensing Collective, the Digital
Licensee Coordinator, and any other
participants that are represented by
counsel shall negotiate and agree upon
a written protective order to preserve
the confidentiality of any confidential
documents, depositions, or other
information exchanged or filed by the
participants in the proceeding. No later
than 15 days after the Judges’
identification of participants,
proponents of a protective order shall
file with the Copyright Royalty Judges a
motion for review and approval of the
order. No participant in the proceeding
shall distribute or exchange confidential
documents, depositions, or other
information with any other participant
in the proceeding until the receiving
participant affirms in writing its consent
to the protective order governing the
proceeding.

(b) Submission by the Mechanical
Licensing Collective in the initial
Administrative Assessment proceeding.
(1) The Mechanical Licensing Collective

shall file an opening submission, in
accordance with the schedule the
Copyright Royalty Judges adopt
pursuant to § 355.2(g), setting forth and
supporting the Mechanical Licensing
Collective’s proposed initial
Administrative Assessment. The
opening submission shall consist of a
written statement, including any written
testimony and accompanying exhibits,
and include reasons why the proposed
initial Administrative Assessment
fulfills the requirements in 17 U.S.C.
115(d)(7).

(2) Concurrently with the filing of the
opening submission, the Mechanical
Licensing Collective shall produce
electronically and deliver by email to
the other participants in the proceeding
documents that identify and
demonstrate:

(i) Costs, collections, and
contributions as required by 17 U.S.C.
115(d)(7) through the License
Availability Date and for the three
calendar years following thereafter;

(ii) The reasonableness of the
Collective Total Costs;

(iii) The Collective’s processes for
requesting proposals, inviting bids,
ranking and selecting the proposals and
bids of potential contracting and sub-
contracting parties competitively (or by
another method), including processes
for ensuring the absence of overlapping
ownership or other overlapping
economic interests between the
Collective or its members and any
selected contracting or sub-contracting
party; and

(iv) The reasons why the proposal
fulfills the requirements in 17 U.S.C.
115(d)(7).

(3) Concurrently with the filing of the
opening submission, the Mechanical
Licensing Collective shall provide
electronically and deliver by email to
the other participants in the proceeding
written disclosures that:

(i) List the individuals with material
knowledge of, and availability to
provide testimony concerning, the
proposed initial Administrative
Assessment; and

(ii) For each listed individual,
describe the subject(s) of his or her
knowledge.

(c) Submission by the Mechanical
Licensing Collective in proceedings to
adjust the Administrative Assessment.
(1) The Mechanical Licensing Collective
shall file an opening submission
according to the schedule the Copyright
Royalty Judges adopt pursuant to
§ 355.2(g). The opening submission
shall set forth and support the
Mechanical Licensing Collective’s
proposal to maintain or adjust the
Administrative Assessment, including

reasons why the proposal fulfills the
requirements in 17 U.S.C. 115(d)(7). The
opening submission shall include a
written statement, any written
testimony and accompanying exhibits,
including financial statements from the
three most recent years’ operations of
the Mechanical Licensing Collective
with annual budgets as well as annual
actual income and expense statements.

(2) Concurrently with the filing of the
opening submission, the Mechanical
Licensing Collective shall produce
electronically and deliver by email to
the other participants in the proceeding
documents that identify and
demonstrate:

(i) Costs, collections, and
contributions as required by 17 U.S.C.
115(d)(7) for the preceding three
calendar years and the three calendar
years following thereafter;

(ii) For the preceding three calendar
years, the amount of actual Collective
Total Costs that was not sufficiently
funded by the prior Administrative
Assessment, or the amount of any
surplus from the prior Administrative
Assessment after funding actual
Collective Total Costs;

(iii) Actual collections from Digital
Music Providers and Significant
Nonblanket Licensees for the preceding
three calendar years and anticipated
collections for the three calendar years
following thereafter;

(iv) The reasonableness of the
Collective Total Costs; and

(v) The Collective’s processes for
requesting proposals, inviting bids,
ranking and selecting the proposals and
bids of potential contracting and sub-
contracting parties competitively (or by
another method), including processes
for ensuring the absence of overlapping
ownership or other overlapping
economic interests between the
Collective or its members and any
selected contracting or sub-contracting
party.

(3) Concurrently with the filing of the
opening submission, the Mechanical
Licensing Collective shall provide
electronically and deliver by email to
the other participants in the proceeding
written disclosures that:

(i) List the individuals with material
knowledge of, and availability to
provide testimony concerning, the
proposed adjusted Administrative
Assessment; and

(ii) For each listed individual,
describe the subject(s) of his or her
knowledge.

(d) First discovery period. (1) During
the first discovery period, the Digital
Licensee Coordinator and any other
participant in the proceeding other than
the Mechanical Licensing Collective,
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acting separately or represented jointly
to the extent permitted by the
concurrence of their interests, may serve
requests for additional documents on
the Mechanical Licensing Collective and
any other participant in the proceeding.
Any document request shall be limited
to documents that are Discoverable.

(2) The Digital Licensee Coordinator
and any other participant in the
proceeding, other than the Mechanical
Licensing Collective, may notice and
take depositions as provided in
paragraph (e) of this section.

(e) Depositions. The Digital Licensee
Coordinator may give notice of and take
up to five depositions during the first
discovery period. To the extent any
other participant eligible to take
discovery during the first discovery
period and whose interests may not be
fully represented by either the
Mechanical Licensing Collective or the
Digital Licensee Coordinator seeks to
notice and take a deposition, that
participant shall first notify all other
proceeding participants and the
participants shall attempt, in good faith,
to accommodate by agreement of the
parties any deposition for which good
cause is shown. If, after good faith
discussions, the participants are unable
to agree with respect to any such
additional deposition, the participant
seeking to take the deposition may file
a motion pursuant to paragraph (h) of
this section. The Mechanical Licensing
Collective may give notice of and take
up to five depositions during the second
discovery period. Any deposition under
this paragraph (e) shall be no longer
than seven hours in duration on the
record (exclusive of adjournments for
lunch and other personal needs), with
each deponent subject to a maximum of
one seven-hour deposition in any
Administrative Assessment proceeding,
except as otherwise extended in this
part, or upon a motion demonstrating
good cause to extend the hour and day
limits. In addition to the party noticing
the deposition, any other parties to the
proceeding may attend any depositions
and shall have a right, but not an
obligation, to examine the deponent
during the final hour of the deposition,
(except as that allocation of time may
otherwise be stipulated by agreement of
all participants attending the
deposition), provided that any
participant exercising its right to
examine a deponent provides notice of
that intent no later than two days prior
to the scheduled deposition date. The
initial notice of deposition under this
paragraph (e) must be delivered by
email or other electronic means to all
participants in the proceeding, and such
notice shall be sent no later than seven

days prior to the scheduled deposition
date, unless the deposition is scheduled
to occur less than seven days after the
date of the notice by agreement of the
parties and the deponent. An individual
is properly named as a deponent if that
individual likely possesses information
that meets the standards for document
production under this part.

(f) Responsive submissions by the
Digital Licensee Coordinator and other
participants. The Digital Licensee
Coordinator and any other participant in
the proceeding shall file responsive
submissions with the Copyright Royalty
Judges in accordance with the schedule
adopted by the Copyright Royalty
Judges.

(1) Responsive submissions of the
Digital Licensee Coordinator, and any
other participant in the proceeding,
shall consist of a written statement,
including any written testimony and
accompanying exhibits, stating the
extent to which the filing participant
agrees with the Administrative
Assessment proposed by the Mechanical
Licensing Collective. If the filing
participant disagrees with all or part of
the Administrative Assessment
proposed by the Mechanical Licensing
Collective, then the written statement,
including any written testimony and
accompanying exhibits, shall include
analysis necessary to demonstrate why
the Administrative Assessment
proposed by the Mechanical Licensing
Collective does not fulfill the
requirements set forth in 17 U.S.C.
115(d)(7).

(2) Concurrently with the filing of a
responsive submission indicating
disagreement with the Administrative
Assessment proposed by the Mechanical
Licensing Collective, the filing
participant shall produce electronically
and deliver by email to the participants
in and parties to the proceeding
documents that demonstrate why the
Administrative Assessment proposed by
the Mechanical Licensing Collective
does not fulfill the requirements set
forth in 17 U.S.C. 115(d)(7).

(3) Concurrently with the filing of
responsive submission(s), the filing
participant shall provide electronically
and deliver by email to the other
participants in the proceeding written
disclosures that:

(i) List the individuals with material
knowledge of, and availability to
provide testimony concerning, the
reasons why the Administrative
Assessment proposed by the Mechanical
Licensing Collective does not fulfill the
requirements set forth in 17 U.S.C.
115(d)(7); and

(ii) For each listed individual,
describe the subject(s) of his or her
knowledge.

(g) Second discovery period. (1)
During the discovery period described
in § 355.2(g)(1)(v), the Mechanical
Licensing Collective may serve requests
for additional documents on the Digital
Licensee Coordinator and other parties
to the proceeding. Such requests shall
be limited to documents that are
Discoverable.

(2) The Mechanical Licensing
Collective may notice and take
depositions as provided in paragraph (e)
of this section.

(h) Discovery disputes. (1) Prior to
invoking the procedures set forth in this
paragraph (h), any participant that seeks
intervention of the Copyright Royalty
Judges to resolve a discovery dispute
must first attempt in good faith to
resolve the dispute between it and the
other proceeding participant(s). All
proceeding participants have a duty to,
and shall, cooperate in good faith to
resolve any such disputes without
involvement of the Copyright Royalty
Judges to the extent possible.

(2) In the event that two or more
participants are unable to resolve a
discovery dispute after good-faith
consultation, a participant requesting
discovery may file a motion and brief of
no more than 1,500 words with the
Copyright Royalty Judges. The motion
must include a certification that the
participant filing the motion attempted
to resolve the dispute at issue in good
faith, but was unable to do so. For a
dispute involving the provision of
documents or deposition testimony, the
brief shall detail the reasons why the
documents or deposition testimony are
Discoverable.

(3) The responding participant may
file a responsive brief of no more than
1,500 words within two business days
of the submission of the initial brief.

(4) Absent unusual circumstances, the
Copyright Royalty Judges will rule on
the dispute within three business days
of the filing of the responsive brief.
Upon reasonable notice to the
participants, the Chief Copyright
Royalty Judge, or an individual
Copyright Royalty Judge designated by
the Chief Copyright Royalty Judge, may
consider and rule on any discovery
dispute in a telephone conference with
the relevant participants.

(i) Reply submissions by the
Mechanical Licensing Collective. The
Mechanical Licensing Collective may
file a written reply submission
addressed only to the issues raised in
any responsive submission(s) filed
under paragraph (f) of this section in
accordance with the schedule adopted
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by the Copyright Royalty Judges, which
reply may include written testimony,
documentation, and analysis addressed
only to the issues raised in responsive
submission(s).

(j) Joint pre-hearing submission. No
later than 14 days prior to the
commencement of the hearing, the
Mechanical Licensing Collective, the
Digital Licensee Coordinator, and any
other parties to the proceeding shall file
jointly a written submission with the
Copyright Royalty Judges, stating:

(1) Specific areas of agreement
between the parties; and

(2) A concise statement of issues
remaining in dispute with respect to the
determination of the Administrative
Assessment.

§355.4 Negotiation periods.

(a) First negotiation period. The
Mechanical Licensing Collective and the
Digital Licensee Coordinator shall, and
other participants may, participate in
good faith in a first negotiation period
in an attempt to reach an agreement
with respect to any issues in dispute
regarding the Administrative
Assessment, commencing on the day of
commencement under § 355.2(a) or (b),
as applicable, and lasting 60 days. The
Mechanical Licensing Collective shall
advise the other participants, via email,
about the negotiations and invite them
to participate, as those participants
appear in the participant list in eCRB.

(b) Second negotiation period. The
Mechanical Licensing Collective and the
Digital Licensee Coordinator shall, and
all other participants may, participate in
good faith in a second negotiation
period commencing on a date set by the
Copyright Royalty Judges and lasting 14
days.

(c) Written notification regarding
result of negotiations. By the close of a
negotiation period, the Mechanical
Licensing Collective and the Digital
Licensee Coordinator shall file in eCRB
a joint written notification indicating

(1) Whether they have reached an
agreement, in whole or in part, with
respect to issues in dispute regarding
the Administrative Assessment,

(2) The details of any agreement,

(3) A description of any issues as to
which they have not reached agreement,
and

(4) A list of other participants that
intend to join in any proposed
settlement resulting from the agreement
of the Mechanical Licensing Collective
and the Digital Licensee Coordinator.
Participants, other than the settling
parties, may, within five days following
the filing of a proposed settlement, file
in eCRB comments (not to exceed ten
pages and not to exceed 2500 words

exclusive of cover pages, tables of
contents, tables of authorities, signature
blocks, exhibits, and proof of delivery)
about the proposed settlement. The
settling parties may, within five days
following the comment deadline, file in
eCRB a joint response to any comments.

§355.5 Hearing procedures.

(a) En banc panel. The Copyright
Royalty Judges shall preside en banc
over any hearing to determine the
reasonableness of and the allocation of
responsibility to contribute to the
Administrative Assessment.

(b) Attendance and participation. The
Mechanical Licensing Collective,
through an authorized officer or other
managing agent, and the Digital
Licensee Coordinator, if any, through an
authorized officer or other managing
agent, shall attend and participate in the
hearing. Any other entity that has filed
a valid Petition to Participate and that
the Copyright Royalty Judges have not
found to be disqualified shall
participate in an Administrative
Assessment proceeding hearing. If the
Copyright Royalty Judges find, sua
sponte or upon motion of a participant,
that a participant has failed
substantially to comply with any of the
requirements of this part, the Copyright
Royalty Judges may exclude that
participant from participating in the
hearing; provided, however, that the
Mechanical Licensing Collective and the
Digital Licensee Coordinator shall not
be subject to exclusion.

(c) Admission of written submissions,
deposition transcripts, and other
documents. Subject to any valid
objections of a participant, the
Copyright Royalty Judges shall admit
into evidence at an Administrative
Assessment hearing the complete initial,
responsive, and reply submissions that
the participants have filed. Participants
shall not file deposition transcripts, but
may utilize deposition transcripts for
the purposes and under the conditions
described in Fed. R. Civ. P. 32 and
interpreting case law. Any participant
may expand upon excerpts at the
hearing or counter-designate excerpts in
the written record to the extent
necessary to provide appropriate
context for the record. During the
hearing, upon the oral request of any
participant, any document proposed as
an exhibit by any participant shall be
admitted into evidence so long as that
document was produced previously by
any participant, subject only to a valid
evidentiary objection.

(d) Argument and examination of
witnesses. An Administrative
Assessment hearing shall consist of the
oral testimony of witnesses at the

hearing and arguments addressed to the
written submissions and oral testimony
proffered by the participants, except
that the Copyright Royalty Judges may,
sua sponte or upon written or oral
request of a participant, find good cause
to dispense with the oral direct, cross,
or redirect examination of a witness,
and rely, in whole or in part, on that
witness’s written testimony. The
Copyright Royalty Judges may, at their
discretion, and in a procedure the
Judges describe in a prehearing
Scheduling Order, and after
consideration of the positions of counsel
for the participants, require expert
witnesses to be examined concurrently
by the Judges and/or the attorneys. If the
Judges so order, the expert witnesses
may then testify through a colloquy
among themselves, including questions
addressed to each other, as limited and
directed by the Judges and subject to
valid objections by counsel and ruled
upon by the Judges. The concurrent
examination procedure may be utilized
in conjunction with, or in lieu of,
traditional direct, cross, redirect and
(with leave of the Judges) further direct
or cross examination. In the absence of
any order directing the use of
concurrent examination, only the
traditional form of examination
described above shall be utilized. Only
witnesses who have submitted written
testimony or who were deposed in the
proceeding may be examined at the
hearing. A witness’s oral testimony shall
not exceed the subject matter of his or
her written or deposition testimony.
Unless the Copyright Royalty Judges, on
motion of a participant, order otherwise,
no witness, other than an expert witness
or a person designated as a party
representative for the proceeding, may
listen to, or review a transcript of,
testimony of another witness or
witnesses prior to testifying.

(e) Objections. Participants may object
to evidence on any proper ground, by
written or oral objection, including on
the ground that a participant seeking to
offer evidence for admission has failed
without good cause to produce the
evidence during the discovery process.
The Copyright Royalty Judges may, but
are not required to, admit hearsay
evidence to the extent they deem it
appropriate.

(f) Transcript and record. The
Copyright Royalty Judges shall
designate an official reporter for the
recording and transcribing of hearings.
Anyone wishing to inspect the
transcript of a hearing, to the extent the
transcript is not restricted under a
protective order, may do so when the
hearing transcript is filed in the
Copyright Royalty Judges’ electronic
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filing and case management system,
eCRB, at https://app.crb.gov after the
hearing concludes. The availability of
restricted portions of any transcript
shall be described in the protective
order. Any participant desiring daily or
expedited transcripts shall make
separate arrangements with the
designated court reporter.

§355.6 Determinations.

(a) How made. The Copyright Royalty
Judges shall determine the amount and
terms of the Administrative Assessment
in accordance with 17 U.S.C. 115(d)(7).
The Copyright Royalty Judges shall base
their determination on their evaluation
of the totality of the evidence before
them, including oral testimony, written
submissions, admitted exhibits,
designated deposition testimony, the
record associated with any motions and
objections by participants, the
arguments presented, and prior
determinations and interpretations of
the Copyright Royalty Judges (to the
extent those prior determinations and
interpretations are not inconsistent with
a decision of the Register of Copyrights
that was timely delivered to the
Copyright Royalty Judges pursuant to 17
U.S.C. 802(f)(1)(A) or (B), or with a
decision of the Register of Copyrights
made pursuant to 17 U.S.C. 802(f)(1)(D),
or with a decision of the U.S. Court of
Appeals for the D.C. Circuit).

(b) Timing. The Copyright Royalty
Judges shall issue and cause their
determination to be published in the
Federal Register not later than one year
after commencement of the proceeding
under § 355.2(a) or, in a proceeding
commenced under § 355.2(b), during
June of the calendar year following the
commencement of the proceeding.

(c) Effectiveness. (1) The initial
Administrative Assessment determined
in the proceeding under § 355.2(a) shall
be effective as of the License
Availability Date and shall continue in
effect until the Copyright Royalty Judges
determine or approve an adjusted
Administrative Assessment under
§355.2(b).

(2) Any adjusted Administrative
Assessment determined in a proceeding
under § 355.2(b) shall take effect January
1 of the year following its publication in
the Federal Register.

(d) Adoption of voluntary agreements.
In lieu of reaching and publishing a
determination, the Copyright Royalty
Judges shall approve and adopt the
amount and terms of an Administrative
Assessment that has been negotiated
and agreed to by the Mechanical
Licensing Collective and the Digital
Licensee Coordinator pursuant to
§ 355.4. Notwithstanding the negotiation

of an agreed Administrative
Assessment, however, the Copyright
Royalty Judges may, for good cause
shown, reject an agreement. If the
Copyright Royalty Judges reject a
negotiated agreed Administrative
Assessment, they shall proceed with
adjudication in accordance with the
schedule in place in the proceeding.
Rejection by the Copyright Royalty
Judges of a negotiated agreed
Administrative Assessment shall not
prejudice the parties’ ability to continue
to negotiate and submit to the Copyright
Royalty Judges an alternate agreed
Administrative Assessment or resubmit
an amended prior negotiated agreement
that addresses the Judges’ reasons for
initial rejection at any time, including
during a hearing or after a hearing at any
time before the Copyright Royalty
Judges issue a determination.

(e) Continuing authority to amend.
The Copyright Royalty Judges shall
retain continuing authority to amend a
determination of an Administrative
Assessment to correct technical or
clerical errors, or modify the terms of
implementation, for good cause shown,
with any amendment to be published in
the Federal Register.

§355.7 Definitions.

Capitalized terms in this part that are
defined terms in 17 U.S.C. 115(e) shall
have the same meaning as set forth in
17 U.S.C. 115(e). In addition, for
purposes of this part, the following
definitions apply:

Digital Licensee Coordinator shall
mean the entity the Register of
Copyrights designates as the Digital
Licensee Coordinator pursuant to 17
U.S.C. 115(d)(5)(B)(iii), or if the Register
makes no such designation, interested
Digital Music Providers and Significant
Nonblanket Licensees representing more
than half of the market for uses of
musical works in Covered Activities,
acting collectively.

Discoverable documents or deposition
testimony are documents or deposition
testimony that are:

(1) Nonprivileged;

(2) Relevant to consideration of
whether a proposal or response thereto
fulfills the requirements in 17 U.S.C.
115(d)(7); and

(3) Proportional to the needs of the
proceeding, considering the importance
of the issues at stake in the proceeding,
the requested participant’s relative
access to responsive information, the
participants’ resources, the importance
of the document or deposition request
in resolving or clarifying the issues
presented in the proceeding, and
whether the burden or expense of
producing the requested document or

deposition testimony outweighs its
likely benefit. Documents or deposition
testimony need not be admissible in
evidence to be Discoverable.

SUBCHAPTER D—NOTICE AND
RECORDKEEPING REQUIREMENTS FOR
STATUTORY LICENSES

PART 370—NOTICE AND
RECORDKEEPING REQUIREMENTS
FOR STATUTORY LICENSES

m 4. The authority citation for part 370
is revised to read as follows:

Authority: 17 U.S.C. 112(e)(4), 114()(3)(A).

m5.In§370.1:
m a. Remove the paragraph designations;
m b. Remove the word “A” at the
beginning of each definition;
m c. Arrange the definitions in
alphabetical order; and
m d. Add the definition of “Copyright
Owners” in alphabetical order.

The addition reads as follows:

§370.1 General definitions.
* * * * *

Copyright Owners means sound
recording copyright owners under 17
U.S.C. 101, and rights owners under 17
U.S.C. 1401(1)(2), who are entitled to
royalty payments made pursuant to the
statutory licenses under 17 U.S.C. 112(e)
and 114.

* * * * *

§370.4 [Amended]

m 6.1n §370.4(b):

m a. In the definition of “Aggregate
Tuning Hours” remove “United States
copyright law”” and add in its place
“title 17, United States Code”’; and

m b. In paragraph (i) of the definition of
“Performance”’, remove “copyrighted”
and add in its place ‘“‘subject to
protection under title 17, United States
Code”.

SUBCHAPTER E—RATES AND TERMS FOR
STATUTORY LICENSES

PART 380—RATES AND TERMS FOR
TRANSMISSIONS BY ELIGIBLE
NONSUBSCRIPTION SERVICES AND
NEW SUBSCRIPTION SERVICES AND
FOR THE MAKING OF EPHEMERAL
REPRODUCTIONS TO FACILITATE
THOSE TRANSMISSIONS

m 7. The authority citation for part 380
continues to read:

Authority: 17 U.S.C. 112(e), 114(f),
804(b)(3).

m 8.In §380.7:

m a. Add introductory text;

m b. Revise the definition of “Copyright
Owners” and

m c. In paragraph (1) of the definition of
“Performance” remove “copyrighted”
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and add in its place ‘“‘subject to
protection under title 17, United States
Code”.

The addition and revisions read as
follows:

§380.7 Definitions.
For purposes of this subpart, the
following definitions apply:

Copyright Owners means sound
recording copyright owners, and rights
owners under 17 U.S.C. 1401(1)(2), who
are entitled to royalty payments made
under this part pursuant to the statutory
licenses under 17 U.S.C. 112(e) and 114.

* * * * *

m 9.In §380.21:
m a. In the definition of “ATH”, remove
“United States copyright law” and add
in its place “‘title 17, United States
Code”’; and
m b. Revise the definition of “Copyright
Owners”’; and
m c. In paragraph (1) of the definition of
“Performance”, remove “copyrighted”
and add in its place ‘“‘subject to
protection under title 17, United States
Code”.

The revision reads as follows:

§380.21 Definitions.
* * * * *

Copyright Owners are sound
recording copyright owners, and rights
owners under 17 U.S.C. 1401(1)(2), who
are entitled to royalty payments made
under this subpart pursuant to the
statutory licenses under 17 U.S.C. 112(e)
and 114(f).

* * * * *

m 10.In § 380.31 revise the definition of
“Copyright Owners” to read as follows:

§380.31 Definitions.

Copyright Owners are Sound
Recording copyright owners, and rights
owners under 17 U.S.C. 1401(1)(2), who
are entitled to royalty payments made
under this subpart pursuant to the
statutory licenses under 17 U.S.C. 112(e)
and 114(f).

* * * * *

PART 382—RATES AND TERMS FOR
TRANSMISSIONS OF SOUND
RECORDINGS BY PREEXISTING
SUBSCRIPTION SERVICES AND
PREEXISTING SATELLITE DIGITAL
AUDIO RADIO SERVICES AND FOR
THE MAKING OF EPHEMERAL
REPRODUCTIONS TO FACILITATE
THOSE TRANSMISSIONS

m 11. The authority citation for part 382
continues to read as follows:

Authority: 17 U.S.C. 112(e), 114 and
801(b)(1).

m 12.1In § 382.1, revise the definition of
“Copyright Owners” to read as follows:

§382.1 Definitions.

* * * * *

Copyright Owners means sound
recording copyright owners, and rights
owners under 17 U.S.C. 1401(1)(2), who
are entitled to royalty payments made
under this part pursuant to the statutory
licenses under 17 U.S.C. 112(e) and 114.

* * * * *

§382.20 [Amended]

m 13.In §382.20, remove the definition
of “Pre-1972 Recording”.

§382.23 [Amended]

m 14.In § 382.23, remove paragraphs
(a)(3) and (b) and redesignate paragraph
(c) as paragraph (b).

PART 383—RATES AND TERMS FOR
SUBSCRIPTION TRANSMISSIONS AND
THE REPRODUCTION OF
EMPHEMERAL RECORDINGS BY
CERTAIN NEW SUBSCRIPTION
SERVICES

m 15. The authority citation for part 383
continues to read as follows:

Authority: 17 U.S.C. 112(e), 114, and
801(b)(1).

m 16. In § 383.2, revise paragraph (b) to
read as follows:

§383.2 Definitions.

* * * * *

(b) Copyright Owner means a sound
recording copyright owner, or a rights
owner under 17 U.S.C. 1401(1)(2), who
is entitled to receive royalty payments
made under this part pursuant to the
statutory licenses under 17 U.S.C. 112(e)
and 114.

* * * * *

PART 384—RATES AND TERMS FOR
THE MAKING OF EPHEMERAL
RECORDINGS BY BUSINESS
ESTABLISHMENT SERVICES

m 17. The authority citation for part 384
continues to read as follows:

Authority: 17 U.S.C. 112(e), 801(b)(1).

m 18.In §384.2, revise the definition of
“Copyright Owners” to read as follows:

§384.2 Definitions.

* * * * *

Copyright Owners are sound
recording copyright owners, and rights
owners under 17 U.S.C. 1401(1)(2), who
are entitled to royalty payments made
under this part pursuant to the statutory
license under 17 U.S.C. 112(e).

* * * * *

§384.3 [Amended]

m 19.In § 384.3:

m a. In paragraph (a)(1), remove the
word “copyrighted’” and add the phrase
“subject to protection under title 17,
United States Code” after the word
“recordings’’;

m b. In paragraph (a)(2) introductory
text:

m i. Remove the word “copyrighted” in
the first sentence and add the phrase
“subject to protection under title 17,
United States Code,” after the word
“recordings”’; and

m ii. Remove the word “copyrighted” in
the second sentence and add the phrase
““subject to protection under title 17,
United States Code,” after the word
“recordings”’; and

m c. In paragraphs (a)(2)(i) and (ii),
remove the word “copyrighted” each
time it appears and add the phrase
““subject to protection under title 17,
United States Code,” after the word
“recordings” each time it appears.

PART 385—RATES AND TERMS FOR
USE OF NONDRAMATIC MUSICAL
WORKS IN THE MAKING AND
DISTRIBUTING OF PHYSICAL AND
DIGITAL PHONORECORDS

m 20. The authority citation for part 385
continues to read as follows:

Authority: 17 U.S.C. 115, 801(b)(1),
804(b)(4).
m 21.In §385.2:
m a. Add introductory text;
m b. Revise the definitions of
“Accounting Period” and “Affiliate”;
m c. In the definition of “Bundled
Subscription Offering”, add the term
“Eligible”” before the term ““Limited
Downloads” and remove the comma at
the end of the definition and add a
period in its place;
m d. In the definition of “Digital
Phonorecord Delivery” remove “or
DPD” and remove “17 U.S.C. 115(d)”
and add in its place ““17 U.S.C. 115(e)”’;
m e. Add definitions for “Eligible
Interactive Stream” and “Eligible
Limited Download” in alphabetical
order;
m f. Revise the definition for “Free Trial
Offering”’;
m g. Remove the definition of
“Interactive Stream”’;
m h. In the definition for “Licensed
Activity”:
m i. Remove the word “Digital” between
the words ‘“Permanent’ and
“Downloads”;
m ii. Add the word “Eligible” before the
term ‘“‘Interactive Streams”’; and
m iii. Add the word “‘Eligible” before the
term ‘“Limited Downloads”’;
m i. Remove the definition for “Limited
Download”;
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m j Revise the definition for “Limited
Offering”’;

m k. In the definition for “Locker
Service’:

m i. Add the term “Eligible” before the
term ““Interactive Streams”’;

m ii. Remove the term ‘“Digital” between
the terms ‘“Permanent’” and
“Downloads”’; and

m iii. Remove the term ‘“‘the Service”
and add in its place “the Service
Provider” each time it appears; and

m iv. Remove the term “Service’s’” and
add in its place “Service Provider’s”

m 1. In the definition of “Mixed Service
Bundle”:

m i. Remove the term ‘“Digital”” between
the terms ‘“Permanent”” and
“Downloads”’; and

m ii. Remove the term ‘““a Service” and
add in its place “a Service Provider”;

m m. In the definition for “Music
Bundle’:

m i. Remove the term ‘“‘Digital”” between
the words “Permanent”” and
“Downloads”;

m ii. Remove the term “Service” and add
in its place the term ‘‘Service Provider”
each time it appears; and

m iii. Remove the term ‘“Record
Company” and add in its place the term
“Sound Recording Company”’;

m n. In the definition for “Offering”
remove the term “Service’s” and add in
its place the term ‘‘Service Provider’s”;
m o. In the definition of “Paid Locker
Service”’, remove the term ‘“the Service”
and add in its place the term “‘the
Service Provider”’;

m p. Remove the definition of
“Permanent Digital Download”’;

m . Add a definition for ‘“‘Permanent
Download” in alphabetical order;

m r. In the definition for “Play”:

m i. Add the term “Eligible” before the
term ‘‘Interactive Stream” each time it
appears; and

m ii. Remove the term “a Limited
Download” and add in its place the
term ‘“‘an Eligible Limited Download”
each time it appears;

m s. Revise the definitions for
“Promotional Offering” and ‘“‘Purchased
Content Locker Service”’;

m t. Remove the definition for “Record
Company”’;

m u. In the definition of “Relevant
Page’:

m i. In the first sentence, remove the
term “Service’s” and add in its place the
term ‘““Service Provider’s” and add the
term “‘Eligible” before the term ‘“Limited
Downloads”’; and

m ii. In the second sentence, add the
term “‘Eligible” before the term “Limited
Download” and before the term
“Interactive Stream’’;

m v. In the definition of “Restricted
Download” remove the term ‘“‘a Limited

Download” add in its place the term “an
Eligible Limited Download”;
m w. Remove the definition of
“Service”’;
m x. Add the definitions for “Service
Provider” and “Service Provider
Revenue” in alphabetical order;
m y. Remove the definition for “Service
Revenue”’;
m z. Add the definition for “Sound
Recording Company” in alphabetical
order;
m aa. In the definition of “Streaming
Cache Reproduction” remove the term
“Service”” and add in its place the term
“Service Provider” each time it appears;
and
m bb. In the definition of “Total Cost of
Content”:
m i. Remove the term ““Service” and add
in its place the term “Service Provider”
each time it appears;
m ii. Remove the term “interactive
streams” and add in its place the term
“Eligible Interactive Streams”’;
m iii. Remove the term “limited
downloads” and add in its place the
term “Eligible Limited Downloads”; and
m iv. Remove the terms ‘“Record
Company” and “record company” and
add in their place the term “Sound
Recording Company’’ each time they
appear.

The additions and revisions read as
follows:

§385.2 Definitions.

For the purposes of this part, the
following definitions apply:

Accounting Period means the monthly
period specified in 17 U.S.C. 115(c)(2)(I)
and in 17 U.S.C. 115(d)(4)(A)(i), and any
related regulations, as applicable.

Affiliate means an entity controlling,
controlled by, or under common control
with another entity, except that an
affiliate of a Sound Recording Company
shall not include a Copyright Owner to
the extent it is engaging in business as
to musical works.

* * * * *

Eligible Interactive Stream means a
Stream in which the performance of the
sound recording is not exempt from the
sound recording performance royalty
under 17 U.S.C. 114(d)(1) and does not
in itself, or as a result of a program in
which it is included, qualify for
statutory licensing under 17 U.S.C.
114(d)(2).

Eligible Limited Download means a
transmission of a sound recording
embodying a musical work to an End
User of a digital phonorecord under 17
U.S.C. 115(c)(3)(C) and (D) that results
in a Digital Phonorecord Delivery of that
sound recording that is only accessible
for listening for—

(1) An amount of time not to exceed
one month from the time of the

transmission (unless the Licensee, in
lieu of retransmitting the same sound
recording as another Eligible Limited
Download, separately, and upon
specific request of the End User made
through a live network connection,
reauthorizes use for another time period
not to exceed one month), or in the case
of a subscription plan, a period of time
following the end of the applicable
subscription no longer than a
subscription renewal period or three
months, whichever is shorter; or

(2) A number of times not to exceed
12 (unless the Licensee, in lieu of
retransmitting the same sound recording
as another Eligible Limited Download,
separately, and upon specific request of
the End User made through a live
network connection, reauthorizes use of
another series of 12 or fewer plays), or
in the case of a subscription
transmission, 12 times after the end of
the applicable subscription.

* * * * *

Free Trial Offering means a
subscription to a Service Provider’s
transmissions of sound recordings
embodying musical works when:

(1) Neither the Service Provider, the
Sound Recording Company, the
Copyright Owner, nor any person or
entity acting on behalf of or in lieu of
any of them receives any monetary
consideration for the Offering;

(2) The free usage does not exceed 30
consecutive days per subscriber per
two-year period;

(3) In connection with the Offering,
the Service Provider is operating with
appropriate musical license authority
and complies with the recordkeeping
requirements in § 385.4;

(4) Upon receipt by the Service
Provider of written notice from the
Copyright Owner or its agent stating in
good faith that the Service Provider is in
a material manner operating without
appropriate license authority from the
Copyright Owner under 17 U.S.C. 115,
the Service Provider shall within 5
business days cease transmission of the
sound recording embodying that
musical work and withdraw it from the
repertoire available as part of a Free
Trial Offering;

(5) The Free Trial Offering is made
available to the End User free of any
charge; and

(6) The Service Provider offers the
End User periodically during the free
usage an opportunity to subscribe to a
non-free Offering of the Service
Provider.

* * * * *

Limited Offering means a subscription
plan providing Eligible Interactive
Streams or Eligible Limited Downloads
for which—
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(1) An End User cannot choose to
listen to a particular sound recording
(i.e., the Service Provider does not
provide Eligible Interactive Streams of
individual recordings that are on-
demand, and Eligible Limited
Downloads are rendered only as part of
programs rather than as individual
recordings that are on-demand); or

(2) The particular sound recordings
available to the End User over a period
of time are substantially limited relative
to Service Providers in the marketplace
providing access to a comprehensive
catalog of recordings (e.g., a product
limited to a particular genre or
permitting Eligible Interactive
Streaming only from a monthly playlist
consisting of a limited set of recordings).
* * * * *

Permanent Download has the same
meaning as in 17 U.S.C. 115(e).

* * * * *

Promotional Offering means a digital
transmission of a sound recording, in
the form of an Eligible Interactive
Stream or an Eligible Limited
Download, embodying a musical work,
the primary purpose of which is to
promote the sale or other paid use of
that sound recording or to promote the
artist performing on that sound
recording and not to promote or suggest
promotion or endorsement of any other
good or service and:

(1) A Sound Recording Company is
lawfully distributing the sound
recording through established retail
channels or, if the sound recording is
not yet released, the Sound Recording
Company has a good faith intention to
lawfully distribute the sound recording
or a different version of the sound
recording embodying the same musical
work;

(2) For Eligible Interactive Streaming
or Eligible Limited Downloads, the
Sound Recording Company requires a
writing signed by an authorized
representative of the Service Provider
representing that the Service Provider is
operating with appropriate musical
works license authority and that the
Service Provider is in compliance with
the recordkeeping requirements of
§385.4;

(3) For Eligible Interactive Streaming
of segments of sound recordings not
exceeding 90 seconds, the Sound
Recording Company delivers or
authorizes delivery of the segments for
promotional purposes and neither the
Service Provider nor the Sound
Recording Company creates or uses a
segment of a sound recording in
violation of 17 U.S.C. 106(2) or
115(a)(2);

(4) The Promotional Offering is made
available to an End User free of any
charge; and

(5) The Service Provider provides to
the End User at the same time as the
Promotional Offering stream an
opportunity to purchase the sound
recording or the Service Provider
periodically offers End Users the
opportunity to subscribe to a paid
Offering of the Service Provider.

Purchased Content Locker Service
means a Locker Service made available
to End User purchasers of Permanent
Downloads, Ringtones, or physical
phonorecords at no incremental charge
above the otherwise applicable purchase
price of the Permanent Downloads,
Ringtones, or physical phonorecords
acquired from a qualifying seller. With
a Purchased Content Locker Service, an
End User may receive one or more
additional phonorecords of the
purchased sound recordings of musical
works in the form of Permanent
Downloads or Ringtones at the time of
purchase, or subsequently have digital
access to the purchased sound
recordings of musical works in the form
of Eligible Interactive Streams,
additional Permanent Downloads,
Restricted Downloads, or Ringtones.

(1) A qualifying seller for purposes of
this definition is the entity operating the
Service Provider, including affiliates,
predecessors, or successors in interest,
or—

(i) In the case of Permanent
Downloads or Ringtones, a seller having
a legitimate connection to the locker
service provider pursuant to one or
more written agreements (including that
the Purchased Content Locker Service
and Permanent Downloads or Ringtones
are offered through the same third
party); or

(ii) In the case of physical
phonorecords:

(A) The seller of the physical
phonorecord has an agreement with the
Purchased Content Locker Service
provider establishing an integrated offer
that creates a consumer experience
commensurate with having the same
Service Provider both sell the physical
phonorecord and offer the integrated
locker service; or

(B) The Service Provider has an
agreement with the entity offering the
Purchased Content Locker Service
establishing an integrated offer that
creates a consumer experience
commensurate with having the same
Service Provider both sell the physical
phonorecord and offer the integrated
locker service.

(2) [Reserved]

* * * * *

Service Provider means that entity
governed by subparts C and D of this
part, which might or might not be the
Licensee, that with respect to the
section 115 license:

(1) Contracts with or has a direct
relationship with End Users or
otherwise controls the content made
available to End Users;

(2) Is able to report fully on Service
Provider Revenue from the provision of
musical works embodied in
phonorecords to the public, and to the
extent applicable, verify Service
Provider Revenue through an audit; and

(3) Is able to report fully on its usage
of musical works, or procure such
reporting and, to the extent applicable,
verify usage through an audit.

Service Provider Revenue. (1) Subject
to paragraphs (2) through (5) of this
definition and subject to GAAP, Service
Provider Revenue shall mean:

(i) All revenue from End Users
recognized by a Service Provider for the
provision of any Offering;

(ii) All revenue recognized by a
Service Provider by way of sponsorship
and commissions as a result of the
inclusion of third-party “in-stream” or
“in-download” advertising as part of
any Offering, i.e., advertising placed
immediately at the start or end of, or
during the actual delivery of, a musical
work, by way of Eligible Interactive
Streaming or Eligible Limited
Downloads; and

(iii) All revenue recognized by the
Service Provider, including by way of
sponsorship and commissions, as a
result of the placement of third-party
advertising on a Relevant Page of the
Service Provider or on any page that
directly follows a Relevant Page leading
up to and including the Eligible Limited
Download or Eligible Interactive Stream
of a musical work; provided that, in case
more than one Offering is available to
End Users from a Relevant Page, any
advertising revenue shall be allocated
between or among the Service Providers
on the basis of the relative amounts of
the page they occupy.

(2) Service Provider Revenue shall:

(i) Include revenue recognized by the
Service Provider, or by any associate,
affiliate, agent, or representative of the
Service Provider in lieu of its being
recognized by the Service Provider; and

(ii) Include the value of any barter or
other nonmonetary consideration; and

(iii) Except as expressly detailed in
this part, not be subject to any other
deduction or set-off other than refunds
to End Users for Offerings that the End
Users were unable to use because of
technical faults in the Offering or other
bona fide refunds or credits issued to
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End Users in the ordinary course of
business.

(3) Service Provider Revenue shall
exclude revenue derived by the Service
Provider solely in connection with
activities other than Offering(s), whereas
advertising or sponsorship revenue
derived in connection with any
Offering(s) shall be treated as provided
in paragraphs (2) and (4) of this
definition.

(4) For purposes of paragraph (1) of
this definition, advertising or
sponsorship revenue shall be reduced
by the actual cost of obtaining that
revenue, not to exceed 15%.

(5) In instances in which a Service
Provider provides an Offering to End
Users as part of the same transaction
with one or more other products or
services that are not Licensed Activities,
then the revenue from End Users
deemed to be recognized by the Service
Provider for the Offering for the purpose
of paragraph (1) of this definition shall
be the lesser of the revenue recognized
from End Users for the bundle and the
aggregate standalone published prices
for End Users for each of the
component(s) of the bundle that are
Licensed Activities; provided that, if
there is no standalone published price
for a component of the bundle, then the
Service Provider shall use the average
standalone published price for End
Users for the most closely comparable
product or service in the U.S. or, if more
than one comparable exists, the average
of standalone prices for comparables.

Sound Recording Company means a
person or entity that:

(1) Is a copyright owner of a sound
recording embodying a musical work;

(2) In the case of a sound recording of
a musical work fixed before February
15, 1972, has rights to the sound
recording, under chapter 14 of title 17,
United States Code, that are equivalent
to the rights of a copyright owner of a
sound recording of a musical work
under title 17, United States Code;

(3) Is an exclusive Licensee of the
rights to reproduce and distribute a
sound recording of a musical work; or

(4) Performs the functions of
marketing and authorizing the
distribution of a sound recording of a
musical work under its own label, under
the authority of the Copyright Owner of

the sound recording.
* * * * *

§385.3 [Amended]

m 22.In § 385.3, remove the phrase
“after the due date established in 17
U.S.C. 115(c)(5)” and add in its place
“after the due date established in 17
U.S.C. 115(c)(2)(I) or 115(d)(4)(A)(i), as
applicable”.

§385.4 [Amended]

m 23.1n § 385.4:

m a. In paragraph (a), add the term
“Eligible”” before each of the terms
“Interactive Streams” and “Limited
Downloads’’; and

m b. In paragraph (b), remove the term
“Service” and add in its place the term
“Service Provider” each time it appears.
m 24. Revise the heading for subpart B

to read as follows:

Subpart B—Physical Phonorecord
Deliveries, Permanent Downloads,
Ringtones, and Music Bundles

m 25.In § 385.11, revise paragraph (a) to
read as follows:

§385.11 Royalty rates.

(a) Physical phonorecord deliveries
and Permanent Downloads. For every
physical phonorecord and Permanent
Download the Licensee makes and
distributes or authorizes to be made and
distributed, the royalty rate payable for
each work embodied in the phonorecord
or Permanent Download shall be either
9.1 cents or 1.75 cents per minute of
playing time or fraction thereof,
whichever amount is larger.

* * * * *

m 26. Revise the heading for subpart C
to read as follows:

Subpart C—Eligible Interactive
Streaming, Eligible Limited
Downloads, Limited Offerings, Mixed
Service Bundles, Bundled
Subscription Offerings, Locker
Services, and Other Delivery
Configurations

m 27. Revise § 385.20 to read as follows:

§385.20 Scope.

This subpart establishes rates and
terms of royalty payments for Eligible
Interactive Streams and Eligible Limited
Downloads of musical works, and other
reproductions or distributions of
musical works through Limited
Offerings, Mixed Service Bundles,
Bundled Subscription Offerings, Paid
Locker Services, and Purchased Content
Locker Services provided through
subscription and nonsubscription
digital music Service Providers in
accordance with the provisions of 17
U.S.C. 115, exclusive of Offerings
subject to subpart D of this part.

m 28.In § 385.21:

m a. In paragraph (b):

m i. Remove the term “Service” each
time it appears and add in its place the
term “Service Provider”; and

m ii. Remove the term “Service’s” and
add in its place the term “Service
Provider’s”;

m b. In paragraph (b)(4):
m i. Revise the second sentence; and
m ii. Remove the phrase “methodology
used by the Service for making royalty
payment allocations” and add in its
place “methodology used for making
royalty payment allocations”’; and
m c. In paragraph (d):
m i. Remove “of the Licensee”;
m ii. Remove “17 U.S.C.115(c)(5)” and
add in its place “17 U.S.C. 115(c)(2)(I),
17 U.S.C. 115(d)(4)(A)(1),”; and
m iii. Revise the second sentence.

The revision reads as follows:

§385.21 Royalty rates and calculations.
* * * * *
(b) L

(4) * * * To determine this amount,
the result determined in step 3 in
paragraph (b)(3) of this section must be
allocated to each musical work used
through the Offering. * * *

(d) * * * Without limitation,
statements of account shall set forth
each step of the calculations with
sufficient information to allow the
assessment of the accuracy and manner
in which the payable royalty pool and
per-play allocations (including
information sufficient to demonstrate
whether and how a royalty floor
pursuant to § 385.22 does or does not
apply) were determined and, for each
Offering reported, also indicate the type
of Licensed Activity involved and the
number of Plays of each musical work
(including an indication of any overtime
adjustment applied) that is the basis of
the per-work royalty allocation being
paid.

§385.22 [Amended]

m 29.In §385.22:

m a. In paragraph (a)(1), add the term
“Eligible”” before the term “‘Interactive
Streams’’;

m b. In paragraph (a)(2), add the term
“Eligible”” before the term “‘Interactive
Streams” and add the term “Eligible”
before the term “Limited Downloads”
each time it appears; and

m c. In paragraph (a)(3), add the term
“Eligible”” before the term “Interactive
Streams’” and add the term “Eligible”
before the term “Limited Downloads”.

m 30. Revise § 385.30 to read as follows:

§385.30 Scope.

This subpart establishes rates and
terms of royalty payments for
Promotional Offerings, Free Trial
Offerings, and Certain Purchased
Content Locker Services provided by
subscription and nonsubscription
digital music Service Providers in
accordance with the provisions of 17
U.S.C. 115.
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m 31.In § 385.31, revise paragraphs (a)
through (c) to read as follows:

§385.31 Royalty rates.

(a) Promotional Offerings. For
Promotional Offerings of audio-only
Eligible Interactive Streaming and
Eligible Limited Downloads of sound
recordings embodying musical works
that the Sound Recording Company
authorizes royalty-free to the Service
Provider, the royalty rate is zero.

(b) Free Trial Offerings. For Free Trial
Offerings for which the Service Provider
receives no monetary consideration, the
royalty rate is zero.

(c) Certain Purchased Content Locker
Services. For every Purchased Content
Locker Service for which the Service
Provider receives no monetary
consideration, the royalty rate is zero.

* * * * *

Dated: June 10, 2019.

Jesse M. Feder,

Chief United States Copyright Royalty Judge.
Approved by:

Carla Hayden,

Librarian of Congress.

[FR Doc. 2019-13292 Filed 7-5-19; 8:45 am]

BILLING CODE 1410-72-P

POSTAL REGULATORY COMMISSION

39 CFR Part 3020
[Docket No. RM2019-3; Order No. 5140]
Mail Classification Schedule

AGENCY: Postal Regulatory Commission.
ACTION: Final rule.

SUMMARY: The Commission adopts final
rules that require the Postal Service to
provide additional information when it
proposes updates to the size and weight
limitations applicable to market
dominant mail matter.

DATES: Effective: August 7, 2019.
ADDRESSES: For additional information,
Order No. 5140 can be accessed
electronically through the Commission’s
website at https://www.prc.gov.

FOR FURTHER INFORMATION CONTACT:
David A. Trissell, General Counsel, at
202-789-6820.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. Background
II. Basis and Purpose of the Final Rule

I. Background

On May 8, 2019, the Commission
proposed changes to 39 CFR 3020.111(a)
to include the requirement that the
Postal Service describe how a proposed

update to a size or weight limitation
would impact competitors and users of
the product(s). The Commission also
proposed a requirement that the Postal
Service explain how a size and weight
limitation change is in accordance with
the policies and applicable criteria of
chapter 36 of title 39 of the United
States Code. After consideration of the
comments submitted, the Commission
adopts final rules.

II. Basis and Purpose of the Final Rule

The Commission initiated this
proceeding to evaluate whether changes
to Mail Classification Schedule
provisions that, in effect, add products
to, remove products from, or transfer
products between product lists are
changes that implicate the requirements
of 39 U.S.C. 3642. The Commission
sought comments from interested
parties on whether it should update its
regulations to require information
pursuant to section 3642 when changes
to the size and weight limitations
appear to modify the product lists.

After consideration of the comments
submitted, the Commission finds that
the amendments to 39 CFR 3020.111(a)
strike the appropriate balance between
requiring additional information to
adequately assess the potential effects of
a size and weight limitation change,
without being unduly burdensome to
the Postal Service. Moreover, the
Commission finds that the proposed
amendments are sufficient for the
Commission to analyze whether a
proposed size and weight limitation
change would involve unreasonable
price increases, unreasonable
discrimination, or any other material
harm to users and competitors.
Although both the Greeting Card
Association and the Association for
Postal Commerce expressed concern
regarding the scope of the rules and
possible impacts on volume, both
commenters noted that the Commission
could address those concerns via
proposed sections 3020.111(a)(2) and
(3). Accordingly, the Commission
adopts the revisions to 39 CFR
3020.111(a).

Final Rules

The Commission amends the rules for
updating size and weight limitations in
39 CFR part 3020.

List of Subjects for 39 CFR Part 3020
Administrative practice and
procedure, Postal Service.

For the reasons stated in the
preamble, the Commission amends
chapter III of title 39 of the Code of
Federal Regulations as follows:

PART 3020—PRODUCT LISTS

m 1. The authority citation for part 3020
continues to read as follows:

Authority: 39 U.S.C. 503, 3622, 3631, 3642,
3682.

m 2. Amend § 3020.111, by revising
paragraph (a) to read as follows:

§3020.111 Limitations applicable to
market dominant mail matter.

(a) The Postal Service shall inform the
Commission of updates to size and
weight limitations for market dominant
mail matter by filing notice with the
Commission 45 days prior to the
effective date of the proposed update.
The notice shall:

(1) Include a copy of the applicable
sections of the Mail Classification
Schedule and the proposed updates
therein in legislative format;

(2) Describe the likely impact that the
proposed update will have on users of
the product(s) and on competitors; and

(3) Describe how the proposed update
is in accordance with the policies and
the applicable criteria of chapter 36 of
title 39 of the United States Code.

* * * * *

By the Commission.
Ruth Ann Abrams,
Acting Secretary.
[FR Doc. 2019-14275 Filed 7-5—19; 8:45 am]
BILLING CODE 7710-FW-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81

[EPA-R05-OAR-2018-0733; FRL-9996—-11-
Region 5]

Air Plan Approval; Indiana;
Redesignation of the Terre Haute Area
to Attainment of the 2010 Sulfur
Dioxide Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: In accordance with the Clean
Air Act (CAA), the Environmental
Protection Agency (EPA) is
redesignating the Terre Haute, Indiana
area from nonattainment to attainment
for the 2010 sulfur dioxide (SO,)
National Ambient Air Quality Standard
(NAAQS). The area consists of Fayette
and Harrison Townships in Vigo
County, Indiana. EPA is also approving,
as a revision to the Indiana State
Implementation Plan (SIP), Indiana’s
maintenance plan for this area. EPA
proposed to approve Indiana’s
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redesignation request and maintenance
plan on May 3, 2019.

DATES: This final rule is effective on July
8, 2019.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R05-0OAR-2018-0733. All
documents in the docket are listed on
the www.regulations.gov website.
Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either through
www.regulations.gov or at the
Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Mlinois 60604. This facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Samantha Panock, Environmental
Scientist, Attainment Planning and
Maintenance Section, Air Programs
Branch (AR18]), Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604, (312) 353-8973,
panock.samantha@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:

I. Background

II. Public Comments

III. What action is EPA taking?

IV. Statutory and Executive Order Reviews

I. Background

On June 22, 2010 (75 FR 35520), EPA
published a revised primary SO,
NAAQS of 75 parts per billion (ppb),
which is met at a monitoring site when
the 3-year average of the annual 99th
percentile of daily maximum 1-hour
concentrations does not exceed 75 ppb.
This NAAQS was codified at 40 CFR
50.4. On July 25, 2013 (78 FR 47191),
EPA published its initial air quality
designations for the SO, NAAQS based
upon air quality monitoring data for
calendar years 2009—2011. In that
action, the Terre Haute area, comprised
of Fayette and Harrison Townships, was
designated nonattainment for the SO,
NAAQS.

Indiana was required to submit an
attainment demonstration that meets the
requirements of sections 172(c) and
191-192 of the CAA and provide for

attainment of the SO, NAAQS as
expeditiously as practicable, but no later
than October 4, 2018, which represents
five years after the area was originally
designated as nonattainment under the
2010 SO, NAAQS. Indiana submitted its
attainment demonstration on October 2,
2015. EPA approved the Terre Haute
attainment demonstration on March 22,
2019 (84 FR 10692).

Under CAA section 107(d)(3)(E), there
are five criteria which must be met
before a nonattainment area may be
redesignated to attainment. The relevant
NAAQS must be attained in the area;
the applicable implementation plan
must be fully approved by EPA under
section 110(k); the improvement in air
quality must be determined to be due to
permanent and enforceable reductions
in emissions; the State must meet all
applicable requirements for the area
under section 110 and part D; and EPA
must fully approve a maintenance plan
and contingency plan for the area under
section 175A of the CAA. On May 3,
2019 (84 FR 19007), EPA proposed to
find that these five criteria have been
met for the Terre Haute nonattainment
area, and thus, EPA proposed to
redesignate Terre Haute from
nonattainment to attainment of the 2010
SO, NAAQS.

I1. Public Comments

EPA published its proposed approval
of the redesignation request and
maintenance plan on May 3, 2019 (84
FR 19007). The public comment period
for this proposal closed on June 3, 2019.
EPA received one supportive comment.

ITII. What action is EPA taking?

EPA is redesignating the Terre Haute
nonattainment area from nonattainment
to attainment of the 2010 SO, NAAQS.
Indiana has demonstrated that the area
is attaining the SO, standard, and that
the improvement in air quality is due to
permanent and enforceable SO,
emission reductions in the
nonattainment area. EPA is also
approving, as a revision to the Indiana
SIP, Indiana’s maintenance plan, which
is designed to ensure that the area will
continue to maintain the SO, standard
through the year 2030.

In accordance with 5 U.S.C. 553(d),
EPA finds there is good cause for these
actions to become effective immediately
upon publication. This is because a
delayed effective date is unnecessary
due to the nature of a redesignation to
attainment, which relieves the area from
certain CAA requirements that would
otherwise apply to it. The immediate
effective date for this action is
authorized under both 5 U.S.C.
553(d)(1), which provides that

rulemaking actions may become
effective less than 30 days after
publication if the rule “grants or
recognizes an exemption or relieves a
restriction,” and section 553(d)(3),
which allows an effective date less than
30 days after publication “‘as otherwise
provided by the agency for good cause
found and published with the rule.”
The purpose of the 30-day waiting
period prescribed in section 553(d) is to
give affected parties a reasonable time to
adjust their behavior and prepare before
the final rule takes effect. Today’s rule,
however, does not create any new
regulatory requirements such that
affected parties would need time to
prepare before the rule takes effect.
Rather, today’s rule relieves the state of
planning requirements for this SO,
nonattainment area. For these reasons,
EPA finds good cause under 5 U.S.C.
553(d)(3) for these actions to become
effective on the date of publication of
these actions.

IV. Statutory and Executive Order
Reviews

Under the CAA, redesignation of an
area to attainment and the
accompanying approval of the
maintenance plan under CAA section
107(d)(3)(E) are actions that affect the
status of the geographical area and do
not impose any additional regulatory
requirements on sources beyond those
required by state law. A redesignation to
attainment does not in and of itself
impose any new requirements, but
rather results in the application of
requirements contained in the CAA for
areas that have been redesignated to
attainment. Moreover, the Administrator
is required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

e Does not impose an information
collection burden under the provisions
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of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of

Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 6, 2019. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to

enforce its requirements. (See section
307(b)(2).)

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Reporting and recordkeeping
requirements, Sulfur oxides.

40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Wilderness areas.

Dated: June 20, 2019.
Cheryl L. Newton,
Acting Regional Administrator, Region 5.

40 CFR parts 52 and 81 are amended
as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

m 2.In §52.770, the table in paragraph
(e) is amended by adding an entry for
“Terre Haute 2010 Sulfur Dioxide (SO»)
maintenance plan” after the entry
“Terre Haute Hydrocarbon Control
Strategy’ to read as follows:

§52.1870 Identification of plan.
* * * * *
(e) * % %

EPA-APPROVED INDIANA NONREGULATORY AND QUASI-REGULATORY PROVISIONS

Title Indiana date EPA approval Explanation
Terre Haute 2010 Sulfur Dioxide (SO2) ..ccceooevrveeveennns 7/8/2019, [insert Federal Register cita-
maintenance plan. tion].

PART 81—DESIGNATION OF AREAS
FOR AIR QUALITY PLANNING

Authority: 42 U.S.C. 7401 et seq.

m 4. Section 81.315 is amended by

Dioxide NAAQS (Primary)” to read as
follows:

PURPOSES revising the entry “Terre Haute, IN”” in §81.315 Indiana.

m 3. The authority citation fOI- part 81 the table entitled “Indiana—2010 Sulfur * * * * *

continues to read as follows:

INDIANA—2010 SULFUR DioxIDE NAAQS
[Primary]
Designation
Designated area 13
Date 2 Type
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INDIANA—2010 SULFUR DioxXIDE NAAQS—Continued

[Primary]
Designation
Designated area '3
Date 2 Type
LICTE N =101 T | U U PP 7/8/2019 Attainment.
Vigo County.
Fayette Township, Harrison Township.

1Includes any Indian country in each county or area, unless otherwise specified. EPA is not determining the boundaries of any area of Indian
country in this table, including any area of Indian country located in the larger designation area. The inclusion of any Indian country in the des-
ignation area is not a determination that the state has regulatory authority under the Clean Air Act for such Indian country.

2This date is April 9, 2018, unless otherwise noted.

3 Porter County will be designated by December 31, 2020.

* * * * *

[FR Doc. 2019-14359 Filed 7-5-19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2019-0096; FRL—9995-17]
Acetic Acid Ethenyl Ester, Polymer

With Ethene and Ethenol; Tolerance
Exemption

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of acetic acid
ethenyl ester, polymer with ethene and
ethenol; when used as an inert
ingredient in a pesticide chemical
formulation. Keller and Heckman LLP.
on behalf of Kuraray American, Inc.
submitted a petition to EPA under the
Federal Food, Drug, and Cosmetic Act
(FFDCA), requesting an exemption from
the requirement of a tolerance. This
regulation eliminates the need to
establish a maximum permissible level
for residues of acetic acid ethenyl ester,
polymer with ethene and ethenol on
food or feed commodities.

DATES: This regulation is effective July
8, 2019. Objections and requests for
hearings must be received on or before
September 6, 2019, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2019-0096, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)

in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460—-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Michael Goodis, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW, Washington, DC
20460-0001; main telephone number:
(703) 305—-7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

e Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing

Office’s e-CFR site at http://
www.ecfr.gov/cgi-bin/text-idx?
&c=ecfr&tpl=/ecfrbrowse/Title40/40tab
02.tpl.

C. Can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2019-0096 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before September 6, 2019. Addresses for
mail and hand delivery of objections
and hearing requests are provided in 40
CFR 178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP-
2019-0096, by one of the following
methods.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/


http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.epa.gov/dockets
mailto:RDFRNotices@epa.gov
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DC), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.
Additional instructions on commenting
or visiting the docket, along with more
information about dockets generally, is
available at http://www.epa.gov/
dockets.

II. Background and Statutory Findings

In the Federal Register of May 13,
2019 (84 FR 20843) (FRL-9991-91),
EPA issued a document pursuant to
FFDCA section 408, 21 U.S.C. 3464,
announcing the receipt of a pesticide
petition (PP IN-11251) filed by Keller
and Heckman LLP. on behalf of Kuraray
America, INC., 1001 G Street NW—Suite
500 West, Washington, DC 20001. The
petition requested that 40 CFR 180.960
be amended by establishing an
exemption from the requirement of a
tolerance for residues of acetic acid
ethenyl ester, polymer with ethene and
ethenol (CAS Reg. No. 26221-27-2).
That document included a summary of
the petition prepared by the petitioner
and solicited comments on the
petitioner’s request. The Agency did not
receive any comments.

Section 408(c)(2)(A)() of FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the exemption is “safe.”
Section 408(c)(2)(A)(ii) of FFDCA
defines ““safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and
use in residential settings, but does not
include occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing an
exemption from the requirement of a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue . . .” and specifies
factors EPA is to consider in
establishing an exemption.

III. Risk Assessment and Statutory
Findings
EPA establishes exemptions from the

requirement of a tolerance only in those
cases where it can be shown that the

risks from aggregate exposure to
pesticide chemical residues under
reasonably foreseeable circumstances
will pose no appreciable risks to human
health. In order to determine the risks
from aggregate exposure to pesticide
inert ingredients, the Agency considers
the toxicity of the inert in conjunction
with possible exposure to residues of
the inert ingredient through food,
drinking water, and through other
exposures that occur as a result of
pesticide use in residential settings. If
EPA is able to determine that a finite
tolerance is not necessary to ensure that
there is a reasonable certainty that no
harm will result from aggregate
exposure to the inert ingredient, an
exemption from the requirement of a
tolerance may be established.

Consistent with FFDCA section
408(b)(2)(D), EPA has reviewed the
available scientific data and other
relevant information in support of this
action and considered its validity,
completeness and reliability and the
relationship of this information to
human risk. EPA has also considered
available information concerning the
variability of the sensitivities of major
identifiable subgroups of consumers,
including infants and children. In the
case of certain chemical substances that
are defined as polymers, the Agency has
established a set of criteria to identify
categories of polymers expected to
present minimal or no risk. The
definition of a polymer is given in 40
CFR 723.250(b) and the exclusion
criteria for identifying these low-risk
polymers are described in 40 CFR
723.250(d). acetic acid ethenyl ester,
polymer with ethene and ethenol
conforms to the definition of a polymer
given in 40 CFR 723.250(b) and meets
the following criteria that are used to
identify low-risk polymers.

1. The polymer is not a cationic
polymer nor is it reasonably anticipated
to become a cationic polymer in a
natural aquatic environment.

2. The polymer does contain as an
integral part of its composition at least
two of the atomic elements carbon,
hydrogen, nitrogen, oxygen, silicon, and
sulfur.

3. The polymer does not contain as an
integral part of its composition, except
as impurities, any element other than
those listed in 40 CFR 723.250(d)(2)(ii).

4. The polymer is neither designed
nor can it be reasonably anticipated to
substantially degrade, decompose, or
depolymerize.

5. The polymer is manufactured or
imported from monomers and/or
reactants that are already included on
the TSCA Chemical Substance

Inventory or manufactured under an
applicable TSCA section 5 exemption.

6. The polymer is not a water
absorbing polymer with a number
average molecular weight (MW) greater
than or equal to 10,000 daltons.

7. The polymer does not contain
certain perfluoroalkyl moieties
consisting of a CF3- or longer chain
length as listed in 40 CFR 723.250(d)(6).
Additionally, the polymer also meets as
required the following exemption
criteria specified in 40 CFR 723.250(e).

The polymer’s number average MW of
20,000 daltons is greater than or equal
to 10,000 daltons. The polymer contains
less than 2% oligomeric material below
MW 500 and less than 5% oligomeric
material below MW 1,000.

Thus, acetic acid ethenyl ester,
polymer with ethene and ethenol meets
the criteria for a polymer to be
considered low risk under 40 CFR
723.250. Based on its conformance to
the criteria in this unit, no mammalian
toxicity is anticipated from dietary,
inhalation, or dermal exposure to acetic
acid ethenyl ester, polymer with ethene
and ethenol.

IV. Aggregate Exposures

For the purposes of assessing
potential exposure under this
exemption, EPA considered that acetic
acid ethenyl ester, polymer with ethene
and ethenol could be present in all raw
and processed agricultural commodities
and drinking water, and that non-
occupational non-dietary exposure was
possible. The number average MW of
acetic acid ethenyl ester, polymer with
ethene and ethenol is 20,000 daltons.
Generally, a polymer of this size would
be poorly absorbed through the intact
gastrointestinal tract or through intact
human skin. Since acetic acid ethenyl
ester, polymer with ethene and ethenol
conform to the criteria that identify a
low-risk polymer, there are no concerns
for risks associated with any potential
exposure scenarios that are reasonably
foreseeable. The Agency has determined
that a tolerance is not necessary to
protect the public health.

V. Cumulative Effects From Substances
With a Common Mechanism of Toxicity

Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

EPA has not found acetic acid ethenyl
ester, polymer with ethene and ethenol
to share a common mechanism of
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toxicity with any other substances, and
acetic acid ethenyl ester, polymer with
ethene and ethenol does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
assumed that acetic acid ethenyl ester,
polymer with ethene and ethenol does
not have a common mechanism of
toxicity with other substances. For
information regarding EPA’s efforts to
determine which chemicals have a
common mechanism of toxicity and to
evaluate the cumulative effects of such
chemicals, see EPA’s website at http://
www.epa.gov/pesticides/cumulative.

VI. Additional Safety Factor for the
Protection of Infants and Children

Section 408(b)(2)(C) of FFDCA
provides that EPA shall apply an
additional tenfold margin of safety for
infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base unless
EPA concludes that a different margin of
safety will be safe for infants and
children. Due to the expected low
toxicity of acetic acid ethenyl ester,
polymer with ethene and ethenol, EPA
has not used a safety factor analysis to
assess the risk. For the same reasons the
additional tenfold safety factor is
unnecessary.

VII. Determination of Safety

Based on the conformance to the
criteria used to identify a low-risk
polymer, EPA concludes that there is a
reasonable certainty of no harm to the
U.S. population, including infants and
children, from aggregate exposure to
residues of acetic acid ethenyl ester,
polymer with ethene and ethenol.

VIII. Other Considerations

A. Analytical Enforcement Methodology

An analytical method is not required
for enforcement purposes since the
Agency is establishing an exemption
from the requirement of a tolerance
without any numerical limitation.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,

and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has not established a MRL
for acetic acid ethenyl ester, polymer
with ethene and ethenol.

IX. Conclusion

Accordingly, EPA finds that
exempting residues of acetic acid
ethenyl ester, polymer with ethene and
ethenol from the requirement of a
tolerance will be safe.

X. Statutory and Executive Order
Reviews

This action establishes a tolerance
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled ‘“Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997). This action does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA) (44
U.S.C. 3501 et seq.), nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency

has determined that this action will not
have a substantial direct effect on States
or tribal governments, on the
relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000) do not apply
to this action. In addition, this action
does not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act (UMRA) (2 U.S.C.
1501 et seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

XI. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: June 27, 2019.

Donna Davis,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2.In §180.960, alphabetically add the
polymer to the table to read as follows:

§180.960 Polymers; exemptions from the
requirement of a tolerance.
* * * * *
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Polymer CAS No.
Acetic acid ethenyl ester, polymer with ethene and ethenol, minimum number average molecular weight (in amu), 20,000 .......... 26221-27-2

[FR Doc. 2019-14396 Filed 7-5-19; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety
Administration

49 CFR Part 385

[Docket No. FMCSA-2018-0165]

RIN 2126-ACO01

Incorporation by Reference; North
American Standard Out-of-Service

Criteria; Hazardous Materials Safety
Permits

AGENCY: Federal Motor Carrier Safety
Administration (FMCSA), DOT.
ACTION: Final rule.

SUMMARY: FMCSA amends its
Hazardous Materials Safety Permit
regulations to incorporate by reference
the April 1, 2018, edition of the
Commercial Vehicle Safety Alliance’s
(CVSA) “North American Standard Out-
of-Service Criteria and Level VI
Inspection Procedures and Out-of-
Service Criteria for Commercial
Highway Vehicles Transporting
Transuranics and Highway Route
Controlled Quantities of Radioactive
Materials as defined in 49 CFR part
173.403.”” The Out-of-Service Criteria
provide uniform enforcement tolerances
for roadside inspections to enforcement
personnel nationwide, including
FMCSA'’s State partners.

DATES: This final rule is effective July 8,
2019. The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51
as of July 8, 2019.

Petitions for Reconsideration of this
final rule must be submitted to the
FMCSA Administrator no later than
August 7, 2019.

ADDRESSES: Petitions for reconsideration
must be written in English and mailed
or delivered to: Administrator, Federal
Motor Carrier Safety Administration,
1200 New Jersey Avenue SE,
Washington, DC 20590-0001.

FOR FURTHER INFORMATION CONTACT: Mr.
Michael Huntley, Chief, Vehicle and

Roadside Operations Division, Federal
Motor Carrier Safety Administration,
1200 New Jersey Avenue SE,
Washington, DC 20590—0001 or by
telephone at 202—-366—-9209. If you have
questions on viewing or submitting
material to the docket, contact Docket
Services, telephone (202) 366—9826.

SUPPLEMENTARY INFORMATION:
I. Rulemaking Documents

A. Availability of Rulemaking
Documents

For access to docket FMCSA—-2018-
0165 to read background documents and
comments received, go to http://
www.regulations.gov at any time, or to
Docket Services at U.S. Department of
Transportation, Room W12-140, 1200
New Jersey Avenue SE, Washington, DC
20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

B. Privacy Act

In accordance with 5 U.S.C. 553(c),
DOT solicits comments from the public
to better inform its rulemaking process.
DOT posts these comments, without
edit, including any personal information
the commenter provides, to
www.regulations.gov, as described in
the system of records notice (DOT/ALL~
14 FDMS), which can be reviewed at
www.dot.gov/privacy.

II. Executive Summary

This rulemaking updates an
incorporation by reference found at 49
CFR 385.4 and referenced at 49 CFR
385.415(b). Section 385.4(b) currently
references the April 1, 2016, edition of
CVSA’s “North American Standard Out-
of-Service Criteria and Level VI
Inspection Procedures and Out-of-
Service Criteria for Commercial
Highway Vehicles Transporting
Transuranics and Highway Route
Controlled Quantities of Radioactive
Materials as defined in 49 CFR part
173.403.” The Out-of-Service Criteria,
while not regulations, provide uniform
enforcement tolerances for roadside
inspections to enforcement personnel
nationwide, including FMCSA'’s State
partners. In this final rule, FMCSA
incorporates by reference the April 1,
2018, edition, which includes changes
adopted in the April 1, 2017 edition.

III. Legal Basis for the Rulemaking

Congress has enacted several statutory
provisions to ensure the safe
transportation of hazardous materials in
interstate commerce. Specifically, in
provisions codified at 49 U.S.C. 5105(d),
relating to inspections of motor vehicles
carrying certain hazardous material, and
49 U.S.C. 5109, relating to motor carrier
safety permits, the Secretary of
Transportation is required to
promulgate regulations as part of a
comprehensive safety program on
hazardous materials safety permits. The
FMCSA Administrator has been
delegated authority under 49 CFR
1.87(d)(2) to carry out the rulemaking
functions vested in the Secretary of
Transportation. Consistent with that
authority, FMCSA has promulgated
regulations to address the congressional
mandate on hazardous materials. Those
regulations on hazardous materials are
the underlying provisions to which the
material incorporated by reference
discussed in this final rule is applicable.

IV. Background

In 1986, the U.S. Department of
Energy (DOE) and CVSA entered into a
cooperative agreement to develop a
higher level of inspection procedures,
out-of-service conditions and/or criteria,
an inspection decal, and a training and
certification program for inspectors to
conduct inspections on shipments of
transuranic waste and highway route
controlled quantities of radioactive
material. CVSA developed the North
American Standard Level VI Inspection
Program for Transuranic Waste and
Highway Route Controlled Quantities of
Radioactive Material. This inspection
program for select radiological
shipments includes inspection
procedures, enhancements to the North
American Standard Level I Inspection,
radiological surveys, CVSA Level VI
decal requirements, and the ‘“North
American Standard Out-of-Service
Criteria and Level VI Inspection
Procedures and Out-of-Service Criteria
for Commercial Highway Vehicles
Transporting Transuranics and Highway
Route Controlled Quantities of
Radioactive Materials as defined in 49
CFR part 173.403.” As of January 1,
2005, all vehicles and carriers
transporting highway route controlled
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quantities of radioactive material are
regulated by the U.S. Department of
Transportation. All highway route
controlled quantities of radioactive
material must pass the North American
Standard Level VI Inspection prior to
the shipment being allowed to travel in
the U.S. All highway route controlled
quantities of radioactive material
shipments entering the U.S. must also
pass the North American Standard Level
VI Inspection either at the shipment’s
point of origin or when the shipment
enters the U.S.

Section 385.415 of title 49, Code of
Federal Regulations, prescribes
operational requirements for motor
carriers transporting hazardous
materials for which a hazardous
materials safety permit is required.
Section 385.415(b)(1) requires that
motor carriers must ensure a pre-trip
inspection is performed on each motor
vehicle to be used to transport a
highway route controlled quantity of a
Class 7 (radioactive) material, in
accordance with the requirements of
CVSA’s “North American Standard Out-
of-Service Criteria and Level VI
Inspection Procedures and Out-of-
Service Criteria for Commercial
Highway Vehicles Transporting
Transuranics and Highway Route
Controlled Quantities of Radioactive
Materials as defined in 49 CFR part
173.403.” It is necessary to update the
reference to ensure that motor carriers
and enforcement officials have
convenient access to the correctly
identified inspection criteria that are
referenced in the rules. Copies of the
reference are available to the public
from CVSA either through its website,
or by contacting CVSA at the address,
and phone number provided, and from
additional sources of information
associated with future incorporations by
reference.

According to 2012-2017 data from
FMCSA’s Motor Carrier Management
Information System (MCMIS),
approximately 3.5 million Level I-Level
VI roadside inspections were performed
annually. Nearly 97 percent of these
were Level 1,1 Level 11,2 and Level III 3
inspections. During the same period, an
average of 842 Level VI inspections

1Level I is a 37-step inspection procedure that
involves examination of the motor carrier’s and
driver’s credentials, record of duty status, the
mechanical condition of the vehicle, and any
hazardous materials/dangerous goods that may be
present.

2Level Il is a driver and walk-around vehicle
inspection, involving the inspection of items that
can be checked without physically getting under
the vehicle.

3Level Il is a driver-only inspection that
includes examination of the driver’s credentials and
documents.

were performed annually, comprising
only 0.024 percent of all roadside
inspections. On average, out-of-service
violations were cited in only 10 Level VI
inspections annually (1.19 percent),
whereas on average, out-of-service
violations were cited in 269,024 Level I
inspections (25.3 percent), 266,122
Level II inspections (22.2 percent), and
66,489 Level III inspections (6.2
percent) annually. Based on these
statistics, CMVs transporting
transuranics and highway route
controlled quantities of radioactive
materials are clearly among the best
maintained and safest CMVs on the
highways today, due largely to the
enhanced oversight and inspection of
these vehicles because of the sensitive
nature of the cargo being transported.

V. Notice of Proposed Rulemaking

FMCSA published a notice of
proposed rulemaking (NPRM) on
December 31, 2018 (83 FR 67705).
Whereas the incorporation by reference
found at 49 CFR 385.4 and referenced at
49 CFR 385.415(b) references the April
1, 2016, edition of CVSA’s “North
American Standard Out-of-Service
Criteria and Level VI Inspection
Procedures and Out-of-Service Criteria
for Commercial Highway Vehicles
Transporting Transuranics and Highway
Route Controlled Quantities of
Radioactive Materials as defined in 49
CFR part 173.403,” the NPRM proposed
to incorporate by reference the April 1,
2018, edition, which also captures
changes adopted in the April 1, 2017
edition. Cumulatively, 15 updates
distinguish the April 1, 2018, edition
from the 2016 edition. Each of the
changes was described and discussed in
detail in the NPRM. Generally, the
changes serve to clarify or provide
additional guidance to inspectors
regarding uniform implementation and
application of the out-of-service criteria,
and none is expected to affect the
number of out-of-service violations cited
during Level VI inspections. The
incorporation by reference of the 2018
edition did not change what constitutes
a violation of FMCSA regulations.

VI. Discussion of Comments Received
on the Proposed Rule

FMCSA received one comment to the
NPRM. The Commercial Vehicle Safety
Alliance (CVSA) commended FMCSA
for publishing the NPRM, and
encouraged FMCSA to finalize the rule
and update the incorporation by
reference because ‘“‘the current reference
of the April 1, 2016 edition is outdated
and does not reflect the most up to date
standard.” In addition, CVSA noted that
the “North American Standard Out-of-

Service Criteria and Level VI Inspection
Procedures and Out-of-Service Criteria
for Commercial Highway Vehicles
Transporting Transuranics and Highway
Route Controlled Quantities of
Radioactive Materials as defined in 49
CFR part 173.403” is updated annually,
and encouraged FMCSA to take the
necessary action to update the
regulations accordingly at that time.

VII. Section-by-Section Analysis

FMCSA revises §§385.4 (a) and
385.415 (b) to conform to formatting
requirements of the Office of the Federal
Register; to update the reference in
§ 385.4(b) from the April 1, 2016,
edition to the April 1, 2018, edition of
the “North American Standard Out-of-
Service Criteria and Level VI Inspection
Procedures and Out-of-Service Criteria
for Commercial Highway Vehicles
Transporting Transuranics and Highway
Route Controlled Quantities of
Radioactive Materials as defined in 49
CFR part 173.403;” and to clarify that
copies are available to the public from
CVSA either through its website, or by
contacting CVSA at the address, and
phone number provided, and from
additional sources of information
associated with future incorporations by
reference.

VIII. International Impacts

The FMCSRs, and any exceptions to
the FMCSRs, apply only within the
United States (and, in some cases,
United States territories). Motor carriers
and drivers are subject to the laws and
regulations of the countries in which
they operate, unless an international
agreement states otherwise. Drivers and
carriers should be aware of the
regulatory differences among nations.

The CVSA is an organization
representing Federal, State and
Provincial motor carrier safety
enforcement agencies in United States,
Canada and Mexico. The Out-of-Service
Criteria provide uniform enforcement
tolerances for roadside inspections
conducted in all three countries.

IX. Regulatory Analyses

A. E.O. 12866 (Regulatory Planning and
Review), E.O. 13563 (Improving

Regulation and Regulatory Review), and
DOT Regulatory Policies and Procedures

FMCSA has determined that this
action is not a significant regulatory
action under section 3(f) of E.O. 12866,
Regulatory Planning and Review, as
supplemented by E.O. 13563 (76 FR
3821, January 21, 2011), Improving
Regulation and Regulatory Review.
Accordingly, the Office of Management
and Budget (OMB) has not reviewed it
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under that Order. It is also not
significant within the meaning of DOT
regulatory policies and procedures
(DOT Order 2100.6 dated Dec. 20, 2018).

B.E.O. 13771 Reducing Regulation
and Controlling Regulatory Costs

E.O. 13771, “Reducing Regulation and
Controlling Regulatory Costs,”” does not
apply to this action because it is a
nonsignificant regulatory action, as
defined in section 3(f) of E.O. 12866,
and has zero costs; therefore, it is not
subject to the “2 for 1”” and budgeting
requirements.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
(RFA), Public Law 96-354, 94 Stat. 864
(1980), as amended by the Small
Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA) (5 U.S.C.
601 et seq.), requires Federal agencies to
consider the effects of the regulatory
action on small business and other
small entities and to minimize any
significant economic impact. The term
“small entities”” comprises small
businesses and not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.4 In
compliance with the RFA, FMCSA
evaluated the effects of the proposed
rule on small entities. The rule
incorporates by reference the April 1,
2018, edition of CVSA’s “North
American Standard Out-of-Service
Criteria and Level VI Inspection
Procedures and Out-of-Service Criteria
for Commercial Highway Vehicles
Transporting Transuranics and Highway
Route Controlled Quantities of
Radioactive Materials as defined in 49
CFR part 173.403.” DOT policy requires
an analysis of the impact of all
regulations on small entities, and
mandates that agencies strive to lessen
any adverse effects on these entities.

When an Agency issues a rulemaking
proposal, the RFA requires the Agency
to “prepare and make available an
initial regulatory flexibility analysis”
that will describe the impact of the
proposed rule on small entities (5 U.S.C
603(a)). Section 605 of the RFA allows
an agency to certify a rule, instead of
preparing an analysis, if the final rule is
not expected to impact a substantial
number of small entities. The final rule
is largely editorial and provides
guidance to inspectors and motor
carriers transporting transuranics in
interstate commerce. Accordingly, I
hereby certify that this final rule will

45 U.S.C. 601.

not have a significant economic impact
on a substantial number of small
entities.

D. Assistance for Small Entities

In accordance with section 213(a) of
the Small Business Regulatory
Enforcement Fairness Act of 1996,
FMCSA wants to assist small entities in
understanding this rule so that they can
better evaluate its effects. If the rule will
affect your small business, organization,
or governmental jurisdiction and you
have questions concerning its
provisions, please consult the FMCSA
point of contact, Michael Huntley, listed
in the FOR FURTHER INFORMATION
CONTACT section of this rule.

Small businesses may send comments
on the actions of Federal employees
who enforce or otherwise determine
compliance with Federal regulations to
the Small Business Administration’s
Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of FMCSA, call 1-888—REG—
FAIR (1-888-734—3247). DOT has a
policy regarding the rights of small
entities to regulatory enforcement
fairness and an explicit policy against
retaliation for exercising these rights.5

E. Unfunded Mandates Reform Act of
1995

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions.
The Act addresses actions that may
result in the expenditure by a State,
local, or tribal government, in the
aggregate, or by the private sector, of
$161 million (which is the value
equivalent to $100,000,000 in 1995,
adjusted for inflation to 2017 levels) or
more in any one year. This final rule
will not result in such an expenditure.

F. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (44 U.S.C. 3501 et seq.), Federal
agencies must obtain approval from the
OMB for each collection of information
they conduct, sponsor, or require
through regulations. FMCSA
determined that no new information
collection requirements are associated
with this final rule.

5U.S. Department of Transportation (DOT). “The
Rights of Small Entities to Enforcement Fairness
and Policy Against Retaliation.” Available at:
https://www.transportation.gov/sites/dot.gov/files/
docs/SBREFAnotice2.pdf (accessed April 20, 2018).

G. E.O. 13132 (Federalism)

A rule has implications for federalism
under section 1(a) of Executive Order
13132 if it has “substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” FMCSA
has determined that this rule will not
have substantial direct costs on or for
States, nor will it limit the policymaking
discretion of States. Nothing in this
document preempts any State law or
regulation. Therefore, this rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Impact Statement.

H. E.O. 12988 (Civil Justice Reform)

This final rule meets applicable
standards in sections 3(a) and 3(b) (2) of
E.O. 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

I. E.O. 13045 (Protection of Children)

E.O. 13045, Protection of Children
from Environmental Health Risks and
Safety Risks, requires agencies issuing
“economically significant” rules, if the
regulation also concerns an
environmental health or safety risk that
an agency has reason to believe may
disproportionately affect children, to
include an evaluation of the regulation’s
environmental health and safety effects
on children. The Agency determined
this final rule is not economically
significant. Therefore, no analysis of the
impacts on children is required. In any
event, the Agency does not anticipate
that this regulatory action could in any
respect present an environmental or
safety risk that could disproportionately
affect children.

J. E.O. 12630 (Taking of Private
Property)

FMCSA reviewed this final rule in
accordance with E.O. 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights, and has determined it will not
effect a taking of private property or
otherwise have taking implications.

K. Privacy Impact Assessment

Section 522 of title I of division H of
the Consolidated Appropriations Act,
2005, enacted December 8, 2004 (Pub. L.
108-447, 118 Stat. 2809, 3268, 5 U.S.C.
552a note), requires the Agency to
conduct a privacy impact assessment
(PIA) of a regulation that will affect the
privacy of individuals. This rule does
not require the collection of personally
identifiable information (PII).
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The Privacy Act (5 U.S.C. 552a)
applies only to Federal agencies and any
non-Federal agency which receives
records contained in a system of records
from a Federal agency for use in a
matching program.

The E-Government Act of 2002,
Public Law 107-347, section 208, 116
Stat. 2899, 2921 (Dec. 17, 2002),
requires Federal agencies to conduct a
PIA for new or substantially changed
technology that collects, maintains, or
disseminates information in an
identifiable form. No new or
substantially changed technology will
collect, maintain, or disseminate
information as a result of this rule.
Therefore, FMCSA has not conducted a
PIA.

L. E.O. 12372 (Intergovernmental
Review)

The regulations implementing E.O.
12372 regarding intergovernmental
consultation on Federal programs and
activities do not apply to this program.

M. E.O. 13211 (Energy Supply,
Distribution, or Use)

FMCSA has analyzed this final rule
under E.O. 13211, Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use.
The Agency has determined that it is
not a ‘“‘significant energy action” under
that order because it is not a ““significant
regulatory action” likely to have a
significant adverse effect on the supply,
distribution, or use of energy. Therefore,
it does not require a Statement of Energy
Effects under E.O. 13211.

N. E.O. 13175 (Indian Tribal
Governments)

This final rule does not have Tribal
implications under E.O. 13175,
Consultation and Coordination with
Indian Tribal Governments, because it
does not have a substantial direct effect
on one or more Indian Tribes, on the
relationship between the Federal
Government and Indian Tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.

O. National Technology Transfer and
Advancement Act (Technical
Standards)

The National Technology Transfer
and Advancement Act (15 U.S.C. 272
note) directs agencies to use voluntary
consensus standards in their regulatory
activities unless the agency provides
Congress, through OMB, with an

explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards (e.g.,
specifications of materials, performance,
design, or operation; test methods;
sampling procedures; and related
management systems practices) are
standards that are developed or adopted
by voluntary consensus standards
bodies. FMCSA does not intend to adopt
its own technical standard, thus there is
no need to submit a separate statement
to OMB on this matter. The standard
being incorporated in this final rule is
discussed in greater detail in sections
IV, V and VII above, and is reasonably
available at FMCSA and through the
CVSA website.

P. Environment (NEPA)

FMCSA analyzed this rule consistent
with the National Environmental Policy
Act of 1969 (42 U.S.C. 4321 ef seq.) and
determined this action is categorically
excluded from further analysis and
documentation in an environmental
assessment or environmental impact
statement under FMCSA Order 5610.1
(69 FR 9680, March 1, 2004), Appendix
2, paragraph (6)(b). The Categorical
Exclusion (CE) in paragraph 6.t.(2)
includes regulations to ensure that the
States comply with the provisions of the
Commercial Motor Vehicle Safety Act of
1986. The content in this rule is covered
by this CE, there are no extraordinary
circumstances present, and the final
action does not have any effect on the
quality of the environment. The CE
determination is available for inspection
or copying in the Regulations.gov
website listed under ADDRESSES.

List of Subjects in 49 CFR Part 385

Administrative practice and
procedure, Highway safety,
Incorporation by reference, Mexico,
Motor carriers, Motor vehicle safety,
Reporting and recordkeeping
requirements.

In consideration of the foregoing,
FMCSA amends 49 CFR chapter III, part
385, as set forth below:

PART 385—SAFETY FITNESS
PROCEDURES

m 1. The authority citation for part 385
is revised to read as follows:

Authority: 49 U.S.C. 113, 504, 521(b),
5105(d), 5109, 5113, 13901-13905, 13908,
31135, 31136, 31144, 31148, 31151 and
31502; Sec. 350, Pub. L. 107-87, 115 Stat.
833, 864; and 49 CFR 1.87.

m 2. Revise § 385.4 to read as follows:

§385.4 Matter incorporated by reference.

(a) Certain material is incorporated by
reference into this part with the
approval of the Director of the Federal
Register under 5 U.S.C. 552(a) and 1
CFR part 51. To enforce any edition
other than that specified in this section,
FMCSA must publish notification of the
change in the Federal Register and the
material must be available to the public.
All approved material is available for
inspection at Federal Motor Carrier
Safety Administration, Office of
Enforcement and Compliance, 1200
New Jersey Ave. SE, Washington, DC
20590; Attention: Chief, Compliance
Division at (202) 366—1812, and is
available from the sources listed in
paragraph (b) of this section. It is also
available for inspection at the National
Archives and Records Administration
(NARA). For information on the
availability of this material at NARA,
call (202) 741-6030 or go to http://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

(b) Commercial Vehicle Safety
Alliance, 6303 Ivy Lane, Suite 310,
Greenbelt, MD 20770, telephone (301)
830-6143, www.cvsa.org.

(1) “North American Standard Out-of-
Service Criteria and Level VI Inspection
Procedures and Out-of-Service Criteria
for Commercial Highway Vehicles
Transporting Transuranics and Highway
Route Controlled Quantities of
Radioactive Materials as defined in 49
CFR part 173.403,” April 1, 2018,
incorporation by reference approved for
§ 385.415(b).

(2) [Reserved]

m 3.In § 385.415, remove paragraph
(b)(2), redesignate paragraph (b)(1) as
paragraph (b), and add a heading for
newly redesignated paragraph (b) to
read as follows:

§385.415 What operational requirements
apply to the transportation of a hazardous
material for which a permit is required?

* * * * *

(b) Inspection of vehicle transporting

Class 7 (radioactive) materials. * * *
* * * * *

Issued under authority delegated in 49 CFR
1.87 on June 27, 2019.

Raymond P. Martinez,

Administrator.

[FR Doc. 2019-14226 Filed 7-5-19; 8:45 am]
BILLING CODE 4910-EX-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 40, 70, 72, 74, and 150
[NRC-2009-0096]
RIN 3150-Al61

Amendments to Material Control and
Accounting Regulations

AGENCY: Nuclear Regulatory
Commission.

ACTION: Discontinuation of rulemaking
activity.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is discontinuing a
rulemaking activity that would have
consolidated and revised the material
control and accounting requirements for
special nuclear material. The purpose of
this action is to inform members of the
public of the discontinuation of the
rulemaking activity and to provide a
brief discussion of the NRC’s decision.
The rulemaking activity will no longer
be reported in the NRC’s portion of the
Unified Agenda of Regulatory and
Deregulatory Actions (the Unified
Agenda).

DATES: As of July 8, 2019, the
rulemaking activity discussed in this
document is discontinued.

ADDRESSES: Please refer to Docket ID
NRC-2009-0096 when contacting the
NRC about the availability of
information for this action. You may
obtain publicly-available information
related to this action by any of the
following methods:

e Federal Rulemaking website: Go to
http://www.regulations.gov and search
for Docket ID NRC-2009-0096. Address
questions about NRC dockets to Carol
Gallagher; telephone: 301-415-3463;
email: Carol.Gallagher@nrc.gov. For
technical questions, contact the
individual listed in the FOR FURTHER
INFORMATION CONTACT section of this
document.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly-

available documents online in the
ADAMS Public Documents collection at
http://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“Begin Web-based ADAMS Search.” For
problems with ADAMS, please contact
the NRC’s Public Document Room (PDR)
reference staff at 1-800-397-4209, 301—
415-4737, or by email to pdr.resource@
nrc.gov. The ADAMS accession number
for each document referenced (if it is
available in ADAMS) is provided the
first time that it is mentioned in the
SUPPLEMENTARY INFORMATION section.

e NRC’s PDR: You may examine and
purchase copies of public documents at
the NRC’s PDR, Room O1-F21, One
White Flint North, 11555 Rockville
Pike, Rockville, Maryland 20852.

FOR FURTHER INFORMATION CONTACT:
Thomas Young, Office of Nuclear
Material Safety and Safeguards,
telephone: 301-415-5795, email:
Thomas.Young@nrc.gov; U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001.

SUPPLEMENTARY INFORMATION:

I. Background

The NRC ensures that its licensees
control and account for special nuclear
material (SNM) through the provisions
that are currently in part 74 and several
sections of part 72 of title 10 of the Code
of Federal Regulations (10 CFR). These
material control and accounting (MC&A)
regulations are intended to ensure that
the information about SNM is accurate,
authentic, and sufficiently detailed to
enable a licensee to maintain current
knowledge of its SNM and manage its
program for securing and protecting
SNM from any loss, theft, diversion, or
misuse. The requirements for MC&A,
together with those for physical
protection of facilities and information
security, make up the primary elements
of the NRC’s SNM safeguards program.
The MC&A component of the larger
SNM safeguards program helps ensure
that SNM is not stolen or otherwise
diverted from the facility and supports
the NRC'’s strategic goal of ensuring the
secure use of radioactive materials.

Following the events of September 11,
2001, the NRC completed a
comprehensive review of its safeguards
and security programs, including MC&A
requirements. Physical protection and
MC&A programs complement each other
in the safeguarding of nuclear materials.
In SECY-08-0059, ‘“‘Rulemaking Plan:

Part 74—Material Control and
Accounting of Special Nuclear
Material,” dated April 25, 2008
(ADAMS Accession No. ML080580307),
the NRC staff provided the Commission
with a range of options for amending the
MC&A regulations to provide a more
risk-informed regulatory framework
commensurate with the post-September
11, 2001, threat environment.

In the staff requirements
memorandum (SRM) for SECY—-08—
0059, dated February 5, 2009 (ADAMS
Accession No. ML090360473), the
Commission approved Option 4 of the
rulemaking plan, which directed the
NRC staff to revise and consolidate the
existing MC&A requirements into 10
CFR part 74 in order to update, clarify,
and strengthen the regulations.

II. Discussion

On November 8, 2013, the NRC
published a proposed rule and draft
regulatory guidance documents in the
Federal Register for public comment (78
FR 67225; 78 FR 67224, respectively).
The proposed rule would have added
new requirements for NRC licensees
authorized to possess SNM in a quantity
greater than 350 grams. Most of the
proposed rule requirements would have
clarified existing language and
consolidated MC&A requirements into
10 CFR part 74. Other proposed rule
requirements were intended to
strengthen specific sections of the
requirements for some types of facilities
by providing: General performance
objectives; item control system
requirements; the use of tamper-safing
procedures; and the designation of
material balance areas, item control
areas, and material custodians. The
proposed rule would have applied, to
different extents, to facilities licensed
under 10 CFR parts 50, 52, 70, and 72.

The NRC received 27 comment
submissions from members of the
nuclear industry, Agreement State
organizations, and private citizens.
Regarding the proposed rule, several
commenters expressed concerns that
meeting the general performance
objectives would require extensive
changes to existing MC&A programs and
that the general performance objectives
were in some cases too restrictive.
Commenters also spoke to the proposed
removal of some thresholds and
exemptions in the item control system
requirements and their perception that
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requirements for tamper-safing and for
material balance areas and item control
areas were too far-reaching. In addition,
several commenters requested that the
NRC prepare a more complete
regulatory analysis and a backfit
analysis. Several commenters provided
input to improve the clarity and utility
of the draft associated regulatory
guidance documents.

In response to the public comments,
the NRC issued a revised regulatory
analysis (ADAMS Accession No.
ML18061A055) and a backfit evaluation

(ADAMS Accession No. MLL18061A058).

A full list of comments received, and
the NRC’s responses, is available in
ADAMS under Accession No.
ML18061A050.

In SECY-18-0104, “Draft Final Rule:
Amendments to Material Control and
Accounting Regulations (RIN 3150—
Al61; NRC—2009-0096),” dated October
15, 2018 (ADAMS Accession No.
ML18061A056), the staff requested
Commission approval to publish the
final rule in the Federal Register. The
final rule would have included
revisions made to the proposed rule in
response to public comments and
revisions to the six draft associated
regulatory guidance documents to
reflect and explain the revised MC&A
requirements in 10 CFR part 74.

In SRM-SECY-18-0104, dated April
3, 2019 (ADAMS Accession No.
ML19093B393), the Commission
disapproved the draft final rule and
directed the staff to discontinue this
rulemaking activity.

II1. Conclusion

The NRC is discontinuing this
rulemaking activity for the reasons
discussed in this document. In the next
edition of the Unified Agenda, the NRC
will update the entry for this
rulemaking activity and reference this
document to indicate that the
rulemaking activity is no longer being
pursued. This rulemaking activity will
appear in the completed actions section
of that edition of the Unified Agenda
but will not appear in future editions. If
the NRC decides to pursue similar or
related rulemaking activities in the
future, it will inform the public through
new rulemaking entries in the Unified
Agenda.

Dated at Rockville, Maryland, this 2nd day
of July 2019.

For the Nuclear Regulatory Commission.
Denise L. McGovern,

Acting Secretary of the Commission.
[FR Doc. 2019-14478 Filed 7-5-19; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF ENERGY
10 CFR Part 431
[EERE-2018-BT-STD-0003]
RIN 1904—-AE42

Energy Conservation Program: Energy
Conservation Standards for Variable
Refrigerant Flow Multi-Split Air
Conditioners and Heat Pumps

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of data availability and
request for information.

SUMMARY: The U.S. Department of
Energy (DOE) is publishing an analysis
of the energy savings potential of
amended industry consensus standards
for certain classes of variable refrigerant
flow multi-split air conditioners and
heat pumps (VRFs), which are a type of
commercial and industrial equipment.
The Energy Policy and Conservation Act
of 1975, as amended (EPCA), requires
DOE to evaluate and assess whether
there is a need to update its energy
conservation standards following
changes to the relevant industry
consensus standards in the American
Society of Heating, Refrigerating and
Air-Conditioning Engineers (ASHRAE)
Standard 90.1 (ASHRAE Standard 90.1),
Additionally under EPCA, DOE must
review its standards for this equipment
at least once every six years and publish
either a notice of proposed rulemaking
(NOPR) to propose new standards for
VRF's or a notice of determination that
the existing standards do not need to be
amended. Accordingly, DOE is also
initiating an effort to determine whether
to amend the current energy
conservation standards for classes of
VRFs for which DOE has tentatively
determined that the ASHRAE Standard
90.1 levels have not been updated to be
more stringent than the current Federal
standards. This document solicits
information from the public to help
DOE determine whether amended
standards for VRF's would result in
significant energy savings and whether
such standards would be
technologically feasible and
economically justified. DOE welcomes
written comments from the public on
any subject within the scope of this
document (including topics not raised
in this document), as well as the
submission of data and other relevant
information.

DATES: Written comments and
information are requested and will be
accepted on or before August 22, 2019.

ADDRESSES: Interested persons are
encouraged to submit comments using
the Federal eRulemaking Portal at
http://www.regulations.gov. Follow the
instructions for submitting comments.
Alternatively, interested persons may
submit comments, identified by docket
number EERE-2018-BT-STD-0003, by
any of the following methods:

1. Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

2. Email: CommACHeating
EquipCat2017STD0017@ee.doe.gov.
Include the docket number EERE-2018—
BT-STD-0003 in the subject line of the
message.

3. Postal Mail: Appliance and
Equipment Standards Program, U.S.
Department of Energy, Building
Technologies Office, Mailstop EE-5B,
Energy Conservation Standards NODA
and RFI for Certain Categories of
Commercial Air-Conditioning and
Heating Equipment, 1000 Independence
Avenue SW, Washington, DC 20585—
0121. If possible, please submit all items
on a compact disc (“CD”), in which case
it is not necessary to include printed
copies.

4. Hand Delivery/Courier: Appliance
and Equipment Standards Program, U.S.
Department of Energy, Building
Technologies Office, 950 L’Enfant Plaza
SW, 6th Floor, Washington, DC 20024.
Telephone: (202) 287—-1445. If possible,
please submit all items on a CD, in
which case it is not necessary to include
printed copies.

No telefacsimilies (faxes) will be
accepted. For detailed instructions on
submitting comments and additional
information on the rulemaking process,
see section IV of this document (Public
Participation).

Docket: The docket for this activity,
which includes Federal Register
notices, comments, and other
supporting documents/materials, is
available for review at http://
www.regulations.gov (search EERE—
2018-BT-STD-0003). All documents in
the docket are listed in the http://
www.regulations.gov index. However,
some documents listed in the index,
such as those containing information
that is exempt from public disclosure,
may not be publicly available.

The docket web page can be found at:
https://www.regulations.gov/docket?
D=EERE-2018-BT-STD-0003. The docket
web page contains instructions on how
to access all documents, including
public comments, in the docket. See
section IV of this document, Public
Participation, for information on how to
submit comments through http://
www.regulations.gov.
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FOR FURTHER INFORMATION CONTACT: Ms.
Catherine Rivest, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Office, EE-5B, 1000
Independence Avenue SW, Washington,
DC 20585-0121. Telephone: (202) 586—
7335. Email: ApplianceStandards
Questions@ee.doe.gov.

Mr. Eric Stas, U.S. Department of
Energy, Office of the General Counsel,
GC-33, 1000 Independence Avenue SW,
Washington, DC 20585. Telephone:
(202) 586-5827. Email: Eric.Stas@
hq.doe.gov.

For further information on how to
submit a comment or review other
public comments and the docket,
contact the Appliance and Equipment
Standards Program staff at (202) 287—
1445 or by email:
ApplianceStandardsQuestions@
ee.doe.gov.
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I. Introduction

A. Authority

The Energy Policy and Conservation
Act of 1975, as amended (“EPCA”’; 42
U.S.C. 6291 et seq.),! established the
Energy Conservation Program for
Consumer Products Other Than
Automobiles. Title III, Part C 2 of EPCA,
Public Law 94-163 (42 U.S.C. 6311—
6317, as codified), added by Public Law
95—-619, Title IV, §441(a), established
the Energy Conservation Program for
Certain Industrial Equipment. This
covered equipment includes small,

1 All references to EPCA in this document refer
to the statute as amended through America’s Water
Infrastructure Act of 2018, Public Law 115-270
(Oct. 23, 2018).

2For editorial reasons, upon codification in the
U.S. Code, Part C was redesignated Part A—1.

large, and very large commercial
package air conditioning and heating
equipment, which includes variable
refrigerant flow multi-split air
conditioners and heat pumps (VRF
multi-split systems),? the subject of this
document. (42 U.S.C. 6311(1)(B)-(D))

Pursuant to EPCA, DOE’s energy
conservation program consists
essentially of four parts: (1) Testing, (2)
labeling, (3) Federal energy conservation
standards, and (4) certification and
enforcement procedures. Relevant
provisions of the Act specifically
include definitions (42 U.S.C. 6311),
energy conservation standards (42
U.S.C. 6313), test procedures (42 U.S.C.
6314), labeling provisions (42 U.S.C.
6315), and the authority to require
information and reports from
manufacturers (42 U.S.C. 6316).

Federal energy efficiency
requirements for covered equipment
established under EPCA generally
supersede State laws and regulations
concerning energy conservation testing,
labeling, and standards. (42 U.S.C.
6316(a) and (b); 42 U.S.C. 6297) DOE
may, however, grant waivers of Federal
preemption for particular State laws or
regulations, in accordance with the
procedures and other provisions set
forth under 42 U.S.C. 6316(b)(2)(D).

In EPCA, Congress initially set
mandatory energy conservation
standards for certain types of
commercial heating, air-conditioning,
and water-heating equipment. (42 U.S.C.
6313(a)) Specifically, the statute sets
standards for small, large, and very large
commercial package air-conditioning
and heating equipment, packaged
terminal air conditioners (PTACs) and
packaged terminal heat pumps (PTHPs),
warm-air furnaces, packaged boilers,
storage water heaters, instantaneous
water heaters, and unfired hot water
storage tanks. Id. In doing so, EPCA
established Federal energy conservation
standards at levels that generally
corresponded to the levels in American
Society of Heating, Refrigerating, and
Air-Conditioning Engineers (ASHRAE)
Standard 90.1, Energy Standard for
Buildings Except Low-Rise Residential
Buildings, as in effect on October 24,
1992 (i.e., ASHRAE Standard 90.1—
1989), for each type of covered
equipment listed in 42 U.S.C. 6313(a).

In acknowledgement of technological
changes that yield energy efficiency

3 Air-cooled, single-phase VRF multi-split air
conditioners and heat pumps with cooling capacity
less than 65,000 Btu/h are considered residential
central air conditioners and heat pumps and are
regulated under the energy conservation program
for consumer products. 10 CFR part 430, subpart B,
appendices M and M1 and 10 CFR part 430, subpart
C.

benefits, Congress further directed DOE
through EPCA to consider amending the
existing Federal energy conservation
standard for each type of equipment
listed, each time ASHRAE amends
Standard 90.1 with respect to such
equipment. (42 U.S.C. 6313(a)(6)(A))
When triggered in this manner, DOE
must undertake and publish an analysis
of the energy savings potential of
amended energy efficiency standards,
and amend the Federal standards to
establish a uniform national standard at
the minimum level specified in the
amended ASHRAE Standard 90.1,
unless DOE determines that there is
clear and convincing evidence to
support a determination that a more-
stringent standard level as a national
standard would produce significant
additional energy savings and be
technologically feasible and
economically justified. (42 U.S.C.
6313(a)(6)(A)(i1)) If DOE decides to
adopt as a national standard the
minimum efficiency levels specified in
the amended ASHRAE Standard 90.1,
DOE must establish such standard not
later than 18 months after publication of
the amended industry standard. (42
U.S.C. 6313(a)(6)(A)@11)(I)) However, if
DOE determines, supported by clear and
convincing evidence, that a more-
stringent uniform national standard
would result in significant additional
conservation of energy and is
technologically feasible and
economically justified, then DOE must
establish such more-stringent uniform
national standard not later than 30
months after publication of the
amended ASHRAE Standard 90.1.4 (42
U.S.C. 6313(a)(6)(A)(ii)(I) and (B))
Although EPCA does not explicitly
define the term “amended” in the
context of what type of revision to
ASHRAE Standard 90.1 would trigger

4In determining whether a more-stringent
standard is economically justified, EPCA directs
DOE to determine, after receiving views and
comments from the public, whether the benefits of
the proposed standard exceed the burdens of the
proposed standard by, to the maximum extent
practicable, considering the following:

(1) The economic impact of the standard on the
manufacturers and consumers of the products
subject to the standard;

(2) The savings in operating costs throughout the
estimated average life of the product compared to
any increases in the initial cost or maintenance
expense;

(3) The total projected amount of energy savings
likely to result directly from the standard;

(4) Any lessening of the utility or the performance
of the products likely to result from the standard;

(5) The impact of any lessening of competition,
as determined in writing by the Attorney General,
that is likely to result from the standard;

(6) The need for national energy conservation;
and

(7) Other factors the Secretary considers relevant.

(42 U.S.C. 6313(a)(6)(B)(ii)).


mailto:ApplianceStandardsQuestions@ee.doe.gov
mailto:ApplianceStandardsQuestions@ee.doe.gov
mailto:ApplianceStandardsQuestions@ee.doe.gov
mailto:ApplianceStandardsQuestions@ee.doe.gov
mailto:Eric.Stas@hq.doe.gov
mailto:Eric.Stas@hq.doe.gov

32330

Federal Register/Vol. 84, No. 130/Monday, July 8, 2019/Proposed Rules

DOE’s obligation, DOE’s longstanding
interpretation has been that the
statutory trigger is an amendment to the
standard applicable to that equipment
under ASHRAE Standard 90.1 that
increases the energy efficiency level for
that equipment. See 72 FR 10038, 10042
(March 7, 2007). In other words, if the
revised ASHRAE Standard 90.1 leaves
the energy efficiency level unchanged
(or lowers the energy efficiency level),
as compared to the energy efficiency
level specified by the uniform national
standard adopted pursuant to EPCA,
regardless of the other amendments
made to the ASHRAE Standard 90.1
requirement (e.g., the inclusion of an
additional metric), DOE has stated that
it does not have the authority to conduct
a rulemaking to consider a higher
standard for that equipment pursuant to
42 U.S.C. 6313(a)(6)(A). See 74 FR
36312, 36313 (July 22, 2009) and 77 FR
28928, 28937 (May 16, 2012). However,
DOE notes that Congress adopted
amendments to these provisions related
to ASHRAE Standard 90.1 equipment
under the American Energy
Manufacturing Technical Corrections
Act (Pub. L. 112-210 (Dec. 18, 2012);
“AEMTCA”). In relevant part, DOE is
prompted to act whenever ASHRAE
Standard 90.1 is amended with respect
to “the standard levels or design
requirements applicable under that
standard” to any of the enumerated
types of commercial air conditioning,
heating, or water heating equipment. (42
U.S.C. 6313(a)(6)(A)({))

EPCA does not detail the exact type
of amendment that serves as a triggering
event. However, DOE has considered
whether its obligation is triggered in the
context of whether the specific ASHRAE
Standard 90.1 requirement on which the
most current Federal requirement is
based is amended (i.e., the regulatory
metric). For example, if an amendment
to ASHRAE Standard 90.1 changed the
metric for the standard on which the
Federal requirement was based, DOE
would perform a crosswalk analysis to
determine whether the amended metric
under ASHRAE Standard 90.1 resulted
in an energy efficiency level that was
more stringent than the current DOE
standard. Conversely, if an amendment
to ASHRAE Standard 90.1 were to add
an additional metric by which a class of
equipment is to be evaluated, but did
not amend the requirement that is in
terms of the metric on which the
Federal requirement was based, DOE
would not consider its obligation
triggered.?

5 See the May 16, 2012, final rule for small, large,
and very large water-cooled and evaporatively-
cooled commercial package air conditioners, and

In addition, DOE has explained that
its authority to adopt an ASHRAE
amendment is limited based on the
definition of “‘energy conservation
standard.” 74 FR 36312, 36322 (July 22,
2009). In general, an “energy
conservation standard” is limited, per
the statutory definition, to either a
performance standard or a design
requirement. (42 U.S.C. 6311(18))
Informed by the “energy conservation
standard” definition, DOE has stated
that adoption of an amendment to
ASHRAE Standard 90.1 ““that
establishes both a performance standard
and a design requirement is beyond the
scope of DOE’s legal authority, as would
be a standard that included more than
one design requirement.” 74 FR 36312,
36322 (July 22, 2009).

As noted, the ASHRAE Standard 90.1
provision in EPCA acknowledges
technological changes that yield energy
efficiency benefits, as well as continuing
development of industry standards and
test methods. Amendments to a uniform
national standard provide Federal
requirements that continue to reflect
energy efficiency improvements
identified by industry. Amendments to
a uniform national standard that reflect
the relevant amended versions of
ASHRAE Standard 90.1 would also help
reduce compliance and test burdens on
manufacturers by harmonizing the
Federal requirements, when
appropriate, with industry best
practices. This harmonization would be
further facilitated by establishing not
only consistent energy efficiency levels
and design requirements between
ASHRAE Standard 90.1 and the Federal
requirements, but comparable metrics as
well.

As stated previously, DOE has limited
its review under the ASHRAE Standard
90.1 provisions in EPCA to the
equipment class that was subject to the
ASHRAE Standard 90.1 amendment.
DOE has stated that if ASHRAE has not
amended a standard for an equipment
class subject to 42 U.S.C. 6313, there is
no change that would require action by
DOE to consider amending the uniform
national standard to maintain
consistency with ASHRAE Standard
90.1. See, 72 FR 10038, 10042 (March 7,
2007); 77 FR 36312, 36320-36321 (July

VRF water-source heat pumps with cooling capacity
less than 17,000 Btu/h, in which DOE states that ““if
the revised ASHRAE Standard 90.1 leaves the
standard level unchanged or lowers the standard, as
compared to the level specified by the national
standard adopted pursuant to EPCA, DOE does not
have the authority to conduct a rulemaking to
consider a higher standard for that equipment
pursuant to 42 U.S.C. 6313(a)(6)(A). 77 FR 28928,
28929 (emphasis added). See also, 74 FR 36312,
36313 (July 22, 2009).

22,2009); 80 FR 42614, 42617 (July 17,
2015).

In those situations where ASHRAE
has not acted to amend the levels in
Standard 90.1 for the equipment types
enumerated in the statute, EPCA also
provides for a 6-year-lookback to
consider the potential for amending the
uniform national standards. (42 U.S.C.
6313(a)(6)(C)) Specifically, pursuant to
the amendments to EPCA under
AEMTCA, DOE is required to conduct
an evaluation of each class of covered
equipment in ASHRAE Standard 90.1
“every 6 years”’ to determine whether
the applicable energy conservation
standards need to be amended. (42
U.S.C. 6313(a)(6)(C)(i)) DOE must
publish either a notice of proposed
rulemaking (NOPR) to propose amended
standards or a notice of determination
that existing standards do not need to be
amended. (42 U.S.C. 6313(a)(6)(C)) In
proposing new standards under the 6-
year review, DOE must undertake the
same considerations as if it were
adopting a standard that is more
stringent than an amendment to
ASHRAE Standard 90.1. (42 U.S.C.
6313(a)(6)(C)(1)(I1)) This is a separate
statutory review obligation, as
differentiated from the obligation
triggered by an ASHRAE Standard 90.1
amendment. While the statute continues
to defer to ASHRAE’s lead on covered
equipment subject to Standard 90.1, it
does allow for a comprehensive review
of all such equipment and the potential
for adopting more-stringent standards,
where supported by the requisite clear
and convincing evidence. That is, DOE
interprets ASHRAE’s not amending
Standard 90.1 with respect to a product
or equipment type as ASHRAE’s
determination that the standard
applicable to that product or equipment
type is already at an appropriate level of
stringency, and DOE will not amend
that standard unless there is clear and
convincing evidence that a more-
stringent level is justified.

As a preliminary step in the process
of reviewing the changes to ASHRAE
Standard 90.1, EPCA directs DOE to
publish in the Federal Register for
public comment an analysis of the
energy savings potential of amended
standards within 180 days after
ASHRAE Standard 90.1 is amended
with respect to any of the covered
equipment specified under 42 U.S.C.
6313(a). (42 U.S.C. 6313(a)(6)(A))

On October 26, 2016, ASHRAE
officially released for distribution and
made public ASHRAE Standard 90.1—
2016. This action by ASHRAE triggered
DOE'’s obligations under 42 U.S.C.
6313(a)(6), as outlined previously. This
notice of data availability (NODA)
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presents the analysis of the energy
savings potential of amended energy
efficiency standards, as required under
42 U.S.C. 6313(a)(6)(A)(@i). DOE is also
taking this opportunity to collect data
and information regarding other VRF
equipment classes for which it was not
triggered but for which DOE plans to
conduct a concurrent 6-year-lookback
review. (42 U.S.C. 6313(a)(6)(C)) Such
information will help DOE inform its
decisions, consistent with its obligations
under EPCA.

B. Purpose of the Notice of Data
Availability

As explained previously, DOE is
publishing this NODA as a preliminary
step pursuant to EPCA’s requirements
for DOE to consider amended standards
for certain categories of commercial
equipment covered by ASHRAE
Standard 90.1, whenever ASHRAE
amends its standard to increase the
energy efficiency level for an equipment
class within a given equipment
category. Specifically, this NODA
presents for public comment DOE’s
analysis of the potential energy savings
for amended national energy
conservation standards for VRF multi
split systems based on: (1) The amended
efficiency levels contained within
ASHRAE Standard 90.1-2016, and (2)
more-stringent efficiency levels. DOE
describes these analyses and
preliminary conclusions and seeks
input from interested parties, including
the submission of data and other
relevant information. DOE is also taking
the opportunity to consider the
potential for more-stringent standards
for the other equipment classes of the
subject equipment category (i.e., where
DOE was not triggered) under EPCA’s 6-
year-lookback authority.

DOE carefully examined the changes
for equipment in ASHRAE Standard
90.1 in order to thoroughly evaluate the
amendments in ASHRAE 90.1-2016,
thereby permitting DOE to determine
what action, if any, is required under its
statutory mandate. DOE also will
carefully examine the energy savings
potential for other equipment classes
where it was not triggered, so as to
conduct a thorough review for an entire
equipment category. Section II of this
NODA contains that evaluation, and
section IIT of this NODA discusses the
possibility of more-stringent standards
for those equipment classes where DOE
was not triggered by ASHRAE action.

In summary, the energy savings
analysis presented in this NODA is a
preliminary step required under 42
U.S.C. 6313(a)(6)(A)(i). DOE is also
treating it as an opportunity to gather
information regarding its obligations

under 42 U.S.C. 6313(a)(6)(C). After
review of the public comments on this
NODA, if DOE determines that the
amended efficiency levels in ASHRAE
Standard 90.1-2016 increase the energy
efficiency level for an equipment class
within a given equipment category
currently covered by uniform national
standards, DOE will commence a
rulemaking to amend standards based
upon the efficiency levels in ASHRAE
Standard 90.1-2016 or, where
supported by clear and convincing
evidence, consider more-stringent
efficiency levels that would be expected
to result in significant additional
conservation of energy and are
technologically feasible and
economically justified. If DOE
determines it appropriate to conduct a
rulemaking to establish more-stringent
efficiency levels under the statute, DOE
will address the general rulemaking

requirements applicable under 42 U.S.C.

6313(a)(6)(B), such as the anti-
backsliding provision,® the criteria for
making a determination of economic
justification as to whether the benefits
of the proposed standard exceed the
burden of the proposed standard,” and
the prohibition on making unavailable
existing products with performance
characteristics generally available in the
United States.8

6 The anti-backsliding provision mandates that
the Secretary may not prescribe any amended
standard that either increases the maximum
allowable energy use or decreases the minimum
required energy efficiency of a covered product. (42
U.S.C. 6313 (a)(6)(B)(ii1)D))

7In deciding whether a potential standard’s
benefits outweigh its burdens, DOE must consider
to the maximum extent practicable, the following
seven factors:

(1) The economic impact on manufacturers and
consumers of the product subject to the standard;

(2) The savings in operating costs throughout the
estimated average life of the product in the type (or
class), compared to any increase in the price, initial
charges, or maintenance expenses of the products
likely to result from the standard;

(3) The total projected amount of energy savings
likely to result directly from the standard;

(4) Any lessening of product utility or
performance of the product likely to result from the
standard;

(5) The impact of any lessening of competition,
as determined in writing by the Attorney General,
likely to result from the standard;

(6) The need for national energy conservation;
and

(7) Other factors the Secretary considers relevant.

(42 U.S.C. 6313(a)(6)(B)(ii) (I)-(VII))

8The Secretary may not prescribe an amended
standard if interested persons have established by
a preponderance of evidence that the amended
standard would likely result in unavailability in the
U.S. of any covered product type (or class) of
performance characteristics (including reliability,
features, capacities, sizes, and volumes) that are
substantially the same as those generally available
in the U.S. at the time of the Secretary’s finding.
(42 U.S.C. 6313(a)(6)(B)(iii)(II))

C. Rulemaking Background

DOE’s energy conservation standards
for VRF multi-split systems are codified
at 10 CFR 431.97. DOE defines “‘variable
refrigerant flow multi-split air
conditioner” as a unit of commercial
package air-conditioning and heating
equipment that is configured as a split
system air conditioner incorporating a
single refrigerant circuit, with one or
more outdoor units, at least one
variable-speed compressor or an
alternate compressor combination for
varying the capacity of the system by
three or more steps, and multiple indoor
fan coil units, each of which is
individually metered and individually
controlled by an integral control device
and common communications network
and which can operate independently in
response to multiple indoor thermostats.
Variable refrigerant flow implies three
or more steps of capacity control on
common, inter-connecting piping. 10
CFR 431.92. DOE defines ““variable
refrigerant flow multi-split heat pump”
similarly, but with 